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on board — unless vessel hired for a period of years— goods placed 
in the hands of warehouseman or wharfinger— whether as an inter- 
mediate stage of passage — or as thef final destination— instances 
of— where goods so placed, evidence of intention must be pre- 
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senred-— instances of— goods sold fi^e oh board— instances of— 
though vessel chartered wholly by buyer — master still common 
carrier — c^oods deliyered by master after notice — ^instances <^— 
delivery of part of entire cargo, delivery of whole— instances of— 
when something remains to be done — ^instances of— delivery of 
part, as a part— instances of— goods detained by carrier for freight 
— ^party entitled to stop — consignee of goods on joint account — 
alien enemy — ^mutual dealings — no change in buyer's circum- 
stances — ^no stoppage between principal and factor— nor by a mere 
security — ^nor by one holdmg a lien — right not defeated by bills 
being granted — nor part of price paid — nor by carrier's detention 
— ^nor b^ attachment — manner of stopping — should be in writing— 
presentmg bills of lading and demanding goods— entering at cus- 
tom-house — ^must be given to master — not to shipowner — nor to 
bankrupt — ^goods delivered by mistake — stoppage under judicial 
authority— whether stoppage puts an end to contract, or entitles 
seller to resume possession — intances of— possession of bill of lading 
by third party — bill with conditions — unconditional bill — honest 
transfer of— fraudulent transfer — ^rule as to both instances — mark 
placed upon goods — anticipated possession — ^factor pledging bill — 
rights of owner— instances of— general summary Page 250-270. 



LETTER XVn. 

Fort of destination— ^uty in taking a pilot — signals made for 
pilots — ^when no pilot can be got or be had— clause of general 
pilotage act — ^where vessel has to perform quarantine — port of dis- 
charge in hands of enemy — intercourse with port of destination 
prohibited — ^port of destination blockaded — ^if known to master or 
owners — ^knowledge ndl to be presumed — instance of-— notoriety of 
blockade — ^instances of— knowing before sailing — ^when voyage not 
illegal — instances of— no excuse for not sailing' — instances of— 
breach of blockade — ^instances of— does not duoharge from per- 
formance of contract — nor put an end to contract — ^mastpr bound 
to have on board all papers and documents necessary — ^bill of 
health — licenses — general rule as to — ^when pratique must be 
received — ^instances of— vessel must be moored or anchored safely 
—delivery of cargo — ^must be in terms of bills of lading — in gooa 
condition — ^responsibility of master— cargo of grain — ^to whom cargo 
to be delivered — ^must adhere strictly to engagement with shippers 
— Kxnly to be delivered on production of indorsed bills of lading — 
instances of wrong delivery— delivery to party presenting bill of 
lading indorsed in full or blank — ^bills of lading under concUtions — 
instances of— bill of lading to order of consignee or purchaser — 
may not be entitled to receive possession — ^instances of— bill of 
ladmg to agent of consignor — ^in hands of onerous indorser — when 

§oods consigned for special purpose — ^instances of— in cases of 
oubt, how master should deUver— protest by master — ^use of— ^lay 
days — when they commence — ^particular place mentioned, or len 
to selection of master — ^inst^nces of— protest on expiry of lay days 
—demurrage — ^rate of— when not due— what no defence, to claim 
of— goods in general ship not got out — rule as to demurrage — 
when action for, can be brought by master Page 271-290, 
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LETTER XYin. 

Freight— earning of— goods must be carried to port of destination 
— ^vessel disabled — goods damaged — voyage divided — entire voyage 
— ^rateable freight — goods received at intermediate port — or car- 
ried on by shippers — ^abandoned to insurers — ^voyage not com- 
menced — slump freight — must load to actual tonnage of vessel- 
Voyage on time — risk of duration — ^freight paid beforehand — ^if, can 
be recovered back — ^instances of— when it can be recovered — in- 
stances of— where no freight can be claimed — ^instances of— when 
freight insured can be recovered from insurers — ^when risk at- 
taches — goods not on board — instances of— goods on board — or 
contract for putting — ^how contract may be proved— .parties liable 
to pay freight — consignee — consignor — purchaser takmg underbill 
of lading — exceptions — instances of— liability of consignor — how 
discharged — bills taken for freight — ^payment of freight — mode 
of— lien for— on goods of sub-charterers — no lien for demurrage, 
&c. — how agreed to be discharged — goods damaged — can mer- 
chant abandon goods for freight — dead freight — primage and 
average Page 291-308. 



LETTER XIX. 

On arrival at a foreign port, master must lodge agreement, &c., 

'with British consul, &c cannot discharge any of crew at British 

colony or plantation without previous sanction of British consul, 
&c., iior leave behind, without similar certificate — ^proof of having 
obtained such, lies upon master — when allowed to be left behind, 
must deliver account of wages, and pay in money or by bill — what 
is absolute desertion — instances of what is not desertion — seaman 
deserting forfeits wages, clothes, &c. — must be entered in log- 
book — ^what is held desertion under the statute— correct inven- 
tories must be made— higher wages paid substitute, excess can be 
recovered from deserter — cannot be prevented from entering 
navy — ^rights of seamen so entering — master receives certificate 
from officer — ^when entering navy, no cover for desertion — forcing 
on shore, and leaving behind any of crew — punishments for — 
courts competent — power of— mutiny — powers of master in case 
of— no power to punish as a criminal — may be liable in damages- 
assault, &c., on board a British ship in any part of the world — 
j>unishment of— disposal of fines or forfeitures — apprentices—com- 
plaints by or against — ofitences against property or person, in any 
port, &c., of her Majesty's dominions — how complaint disposed of 
by consul — conveyance home of oflfender and witnesses — trial of, 
and for misdemeanors— evidence on — disposal of register ticket — 
persons discharged or wilfully and wrongfully left behind, &c. — 
recovery of money disbursed for — recovery and application of 
penalties — within what time complaints must be brought — fines, 
imposed under Mercantile Marine Act, to whom paid— entry of 
oflTender into naval service— or discharge abroad — of entry of 
ofiTences in log-book — conduct and character of seamen in ofiftcial 
log-book — entry of illness, &c., in official log-book — and of seamen 
ceasing to be members of crew Page 309-325. 
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LETTER XX. 

Death, deseitioii, Ao., of seamen at foreign port^— how to be 
■applied-^f British seamen cannot be had, complement made ug 
by foreigners — ^but must not sail without complement — instances 
of sailing without such— custom-house regulauons in sailine from 
British possessions abroad — ^no goods can be exported from British 
possessions in America, unless to United Kingdom or some other 
of such possessions— except produce of fisheries or ^ods from 
Newfoundland or Labrador—no goods can be laden until due entrr 
made and warrant granted — ^nor unless at some place for which 
an officer of customs appointed— or sufferance has been granted-* 
or unless in presence, or with written permission, of proper officer 
— goods laden contrary, forfeited — ^before lading ship must make 
entry outwards— particulars of entry— penalty for lading before 
entry — ^before departure master must deliver in writing a content 
— particidars of content— certificate of clearance— penalty for 
departing without clearance, or for master delivering false con- 
tent—in entry outwards goods must be expressly stated to be pro- 
duce of such possession — and also in certificate — goods not so 
stated in certificate, to be deemed a foreign production— in timber 
cargoes during certain period, whole cargo must be below deck- 
certificate must be obtained to that effect — after certificate ob- 
tained, must not place any part of cargo above deck — ^unless in 
case of leak, &c. — store-spars, &c., not taken as part of the cargo 
—penalty for not obtaining certificate — or for placing; part of cargo 
above deck — ^terms of timber trade between United Kingdom and 
United States — exportation of sugar, &c.— proprietor of estate 
must make declad*ation — ^particu&rs of declaration — must be 
delivered to collector, &c., by person entering goods — ^must also 
make declaration as to identical eoods — ^before ctearance, master 
must make and subscribe declaration of identity— thereupon 
clearance granted— particulars of clearance— entry must be made 
outwards of sugar, &c., if shipped from one British possession in 
America, as being the produce of another such — particulars of 
entry— certificate of production to be given — goods imported by 
land or inland navigation — ^trade with the Mauritius — powers of 
officers of customs to go on board, &c. — if prohibited goods on 
"board, ship and cargo forfeited — ^penalt^ on master — ^vessels, <bc., 
made use of in removing goods forfeited — penalty on persons 
assisting, &c.^r offiering bribe, &c. — ^powers of officer under 
writ of assistance — ^vessels, &c., seized or forfeited, held as con- 
denmed — ^forfeited goods to be delivered to collector— claim to 
thing seized — and procedure under it — ^requisites of taking in 
cargo at foreign port, same as at home port— engagement for 
freight entered into by master himself— sailing from foreign port- 
seaworthiness of vessel— and Conduct of voyage Page 326-d40, 

LETTER XXI. 

Returning to the United Kingdom— bulk cannot be broken 
within four leagues of coast— nor goods unladen, nor alteration 
made in stowage— penalty for doing so— manifest must be on board 
r-what it must contain— penalty for goods imported and not in 
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manifest, or for goods in manifest and not on board— master must 
produce manifest to customs officer who comes on board within 
four leagues of the coast— and, if demanded, must deliver a true 
copy —and another to the officer who first demands it within the 
limits of the port— penalty for not doing so— master must report 
within twenty-four hours of arriyal, and before breaking bulk — 
particulars of report — penalty on failure — Africans on board, 
master or owner bound to give bond to maintain — ^packages re- 
ported ''contents unknown" may be opened and examined — 
master must deliver manifest, and, if required, bill of lading, or 
copy, and answer questions as to voyage— ^penalty for £Euling to 
produce, or producmg Mae manifest, bill of lading, or copy, or 
failing to answer questions, or not answering them truly — p£u*t of 
cargo reported for another port — ship must come quickly up to 
place of unlading, and bring to at stations for officers boarding — 
penalty for not doing so — mooring places for tobacco ships — goods 
mishipped from importing vessel, or landing contrary to custom's 
regulations, to be forfeited — penalty on persons concerned— officers 
of customs can board ships, and must have access to all parts — 
can seal or secure goods, and open locks — concealed goods for- 
feited— penalties— o/rer fourteen days, officer may bond goods not 
entered, and small packages, &c., before fourteen days — if duties 
and charges not paid in three months, goods may be sold— goods 
remaining on board vessel longer than time allowed, goods and 
vessel may be detained till charges paid — times and places for 
landing goods from beyond seas, and manner of doing so — special 
regulations as to certain descriptions of goods— coasting trade 
defined— dutiable goods carried into Isle of Man— notice of arrival 
to be given before unlading goods, and proper documents obtained 
— ^particulars of notice — must be given within twenty-four hours of 
arrival — ^in coasting trade to and from Ireland, master must attend 
and deliver notice— cargo-book must be kept — penalties for false 
entries in — transires must be delivered before unlading goods- 
times and places for unshipping goods brought coastwise. 

Page 341-^^ 

LETTER XXn. 

Smuggling — evils attending smugglings certain vessels belonging 
to British subjects, and foreign vessels within certain distances, 
with certain goods on board, and goods forfeited — any vessel or 
boat within port of United Kingdom, &c., having prohibited goods 
on board, &c., forfeited— if without knowledge of master or owners 
—precaution in searching crew — cases in which certain vessels 
not foifeited for having on board tobacco, &c. — ^goods thrown 
overboard during chase, forfeited — and persons on board deemed 
British subjects — certain vessels from which goods thrown over- 
board, forfeited — ^vessels when chased, to bring to — not doing so, 
to be fired at— vessels in port with cargo, afterwards found in 
ballast, and cargo unaccounted for, forfeited— vessels having secret 
places for concealing, or devices for running eoods, and foreign 
vessels not square rigged, having secret places for goods, foifeited 
---goods unshipped without paying duty, and prohibited goods, 
liable to forfeiture — spirits and tobacco removed without permit, 
deemed run— restricted goods, deemed run goods^-Tessels, &o., 
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and goods seized by officers, &c., to be deliyered to proper officer 
— vessels to be searched within certain limits— searching of 
persons, precautions as to— penalty for misconduct of •fficers— ^ 
penalty for denying having foreign goods — officers authorised to 
search, &c.— commissioners may restore seizures— persons on 
board vessels liable to forfeiture, procedure against— parties 
entitled to detain — punishment of persons unshipping or carrying 
away spirits, &c — insuring deliveiy of prohibited or uncustomed 
goods — ^aiding or assisting in unshipping spirits, &c., or carrying 
tea, &c. — punishments for assembling to run goods — ^making sig- 
nals — ^what offences are felonies under the act — power to mitigato 
Eenalties — ^persons detained to be tried — ^to be imprisoned in de- 
lult of paying penalty Page 355-371. 

LETTER XXm. 

Earning of wages— general rule— exceptions— cases of wreck 

or loss — seaman cSsabled— vessel seized for debt, &c in seeking 

ship— in trading voyages — seamen bound to do utmost in service 
of ship — ^promising extra sum — in illegal voyages— in case of ship- 
wreck—seamen entitled to wages only— when this iprivilege for- 
feited — times for payment of wages— forfeiture for leaving with- 
out previous discharge — ^not if seamen compelled to leave— tunes 
for paying wages in home and foreign trade — when seaman cannot 
sue abroad for wages— exceptions — when compensation recover- 
able, in addition to wa^es— sums to be paid to seaman on dis- 
chai^— account required by Mercantile Marine Act — deductions 
to be made — allowance for short provisions — but none when 
reduction by way of punishment— no bill of sale, assignment, or 
attachment of wages, valid— certificate of discharge to be given 
•T-decisions by shipping master of disputes between parties — 
mutual release to be signed on discharge and settlement before 
him— effects of— when <Uscharge and settlement required before 
shipping master, no payment, &c., made otherwise, evidence of 
release — statement of whole sums paid before shipping master, to 
be made and signed by him — report by master, as to conduct, &c., 
of crew — if required, copy to be given to each seaman — production 
of log-books, &c., to shipping master — ^penalties — immediate pay- 
ment of wages— three-fold remedy for payment— preference over 
ship and froight — ^personal claim against master — personal claim 
against owners — no preference over cargo — summary mode of 
recovering wages — form of proceedure and recovery — ^if agree- 
ment not produced, seaman does not lose remedies — seaman 
dying on board, payment and disposal of wages — deposit of money, 
clothes, &c. — penalty for failure — disposal of register ticket — sea- 
man dying abroad — elsewhere than on board— consul takes charge 
of money and effects — remits balance, with full accouijt, to presi- 
dent and governors— when seamen dying, leaves money and effects 
on board his ship — ship sold, &c., at any port out of her Majesty's 
dominions — payment of wages — provision for employment of sea- 
men, or sending them back — entries of illness, &c., in official lo|^- 
book— and of seamen leaving ship — loss of wages — ^by loss of ship 

— ^when seamen entitled to proportion of provision of Merchant 

Seamen's Act, in case of loss or wreck— by capture — in case of 
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tion, that the proportion of British seamen necessary 
to the due navigation of British ships may be less than 
the proportion required by the Navigation Act ; and so 
long as any such proclamation remains in force, a 
British shij) navigated with the proj)ortion of British 
seamen required by that proclamation is held to be 
duly navigated.*^ 

It is the general business of the shipping masters, 
under the Mercantile Marine Act, to aflbrd facilities for 
engaging seamen — by keeping registries of their names 
and characters — to superintend and facilitate their en- 
gagement and discharge, in manner mentioned in the 
act — to provide means for securing the presence on 
board, at the proper times, of the men so engaged, — 
and to perform such other duties in respect of seamen, 
as by the act, or afterwards, may be committed to 
them.* 

In the engaging of your crew, there must for this 
purpose be used the printed form issued by the Board 
of Trade, which is supplied or sold at all shipping offi- 
ces. This agreement contains the following particulars : 
— I. The nature, and, as far as practicable, the length 
of the voyage or engagement on which the ship is to be 
employed. 2. The time at which each seaman is to be 
on board, or to begin work. 3. The capacity in which 
each seaman is to serve. 4. The amount of washes each 
is to receive. 5. A scale of the provisions which are 
to be funiished each. 6. Any regulations as to conduct 
on board, fines, short allowance of provisions, or other 
lawful punishments for misconduct, which have been 
sanctioned by the Board of Trade as proper to be 
adopted, and which you and your men agree to adopt. 
And the agreement is so framed as to admit of such 
stipulations as may be adopted as to advance or allot- 
ment of wages, and may contain any other stipulations 
not contrary to law.'' 

Under the first head of this agreement, in which the 
nature and probable length of the voyage must be speci- 
fied, it will be necessary for you to bear in mind that 
these must be filled up with as much precision as possi- 

5 § 9« 6 13 and 14 v., c. 93, 36. 7 § 39. 
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ble, so as to give each seaman as full an opportunity of 
judging as you yourself possess of the nature and 
probable continuance of the prospective voyage. Where 
the vessel is sent out a seeking ship, there can be no 
such specification ; but should the charterer reserve 
power to change the vessel's destination at a particular 
port, or should it be anticipated that a necessary devia- 
tion may take place in the course of the voyage, these 
should be provided for by a special clause, stating truly 
the peculiarities which may arise, and engaging the sea- 
men to continue in the vessel notwithstanding. In 
general, however, you can state with reasonable pre- 
cision the points of the commencifig and terminating of 
the voyage — the outward port of delivery — the foreign 
port of loading, — and any intermediate port or ports of 
call, which you yourself must trace on your charts, so 
as to enable your crew to judge, as nearly as possible, 
of the nature and probable continuance of the intended 
voyage. Doing this will be the means of preventing 
future questions with your crew ; for you will attend 
that should these particulars not be specified with 
reasonable precision, the mariners are discharged from 
the time the destination is changed, or a deviation takes 
place ; and, although the words " or elsewhere " be 
inserted in the agreement, this will not protect you, as 
these words must be construed in reference to the 
general purposes of the voyage. 

For instance, in one case the voyage was described 
as to New South Wales and India, or elsewhere ; this 
was held not to authorise the master to proceed from 
Port Jackson to New Zealand ; from thence to Valpa- 
raiso and Lima ; back to Sidney Cove, and then to Cal- 
cutta.* Again, a voyage was described as from London 
to Van Dieman's Land, by the way of Cork, or else- 
where, and back to London ; it was held, that this did 
not authorise the master to proceed to Batavia, and 
when arrived in the Downs to proceed thence to Rotter- 
dam.* And where the voyage was from London and 
back to Calcutta, it was held that the master was not 

8 Minerya, Bell, 19th April, 1825 ; 1 Hag. 347. 
Countess of Harcourt, 7th May, 1824; Ibid 248. 
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warranted in sailing from Madras to Prince of Wales' 
Island, and from thence to Calcutta.* These cases may 
be a suflScient warning to you as to the necessity of 
specifying with reasonable precision the limits of the 
intended voyage ; for, after a deviation, the sailors are 
entitled not only to refuse to work on the new voyage, 
but also to claim their wages up to the day the cargo is 
all discharged. 

In connection with the second head of the agreement, 
which states *' the time at which each seaman is to be on 
board to begin work," you must take the 56th section of 
the act, which provides that the seaman's right to wages 
and provisions must be taken to commence either at the 
time at which he commences work or at the time 
specified in the agreement for his commencement of 
work or presence on board, whichever first happens, 
unless he refuses or neglects to work when required, 
whether before or after the period fixed by agreement 
for beginning to work, during which period of refusal or 
neglect he is not entitled to wages ; and by a proviso in 
the 9th section of the General Merchant Seamen's Act, 
(7 and 8 V., c. 1 12,) it is declared, that the absence of 
a seaman from his ship for any time within twenty-four 
hours immediately preceding her sailing from port is 
held to be a desertion of and from that ship. 

Under the third head must be stated the capacity in 
which each seaman is to serve; and here, you will 
recollect, that the word " seaman " includes every per- 
son (except masters and apprentices indentured and 
registered) employed or engaged to serve in any capacity 
on board any ship.^ 

In reference to the amount of wages which each is to 
receive, as required to be stated under the fourth head, 
it will be well to bear in mind what is above said as to 
the time when the seaman's right to wages and pro- 
visions is held to commence ; and it is enacted, ( § 53) 
that no seaman, by reason of any agreement, forfeits 
his lien upon the ship, or is deprived of any remedy 
for recovery of his wages, to which he would otherwise 
have been entitled; and every stipulation inconsistent 

1 Cambridge, Barbour, 28th Febmaiy, 1829; 2 Hag. 243. 2^1, 
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with any provision of the act, or with any other act 
relating to merchant seamen, and every stipulation hy 
which the seaman consents to ahandon his right to 
wages, in case of the loss of the ship, or to ahandon any 
right he may have or obtain in the nature of salvage, 
are wholly inoperative.' 

The next head of the agreement requires that the 
scale of provisions to be furnished each seaman be also 
inserted ; and, in reference to these, you must attend, 
that the General Merchant Seamen's Act provides, 
(§ 12,) that, if, during the voyage, the allowance of 
provisions which each seaman has agreed to receive be 
reduced to one-third the quantity, or less, he is entitled 
to 4d. per day ; and if the reduction be more than one- 
third, he is entitled to receive 8d. per day, during the 
period these respective deductions may be made, — these 
allowances being payable in addition to and recoverable 
as wages ; but Uie present Merchant Marine Act enacts, 
(§ 80>) that no seaman or apprentice is entitled to any 
pecuniary allowance on account of any reduction in the 
quantity of provisions furnished to him during such time 
as he wilfully and without sufficient cause refuses or 
neglects to perform his duty, or is lawfully under con- 
finement for misconduct, either on board or on shore, or 
during such time as such quantity may be reduced in 
accordance with any regulation for reduction by way of 
punishment, contained in the agreement. 

It seems only necessary, in reference to what has to 
be inserted in the agreement, to notice further the new 
regulations as to advance and allowance notes. Section 
7 of th^ Seamen's Protection Act, (8 and 9 V., c. 116,) 
is repealed, so far as relates to these ;* and it is now 
enacted that no advance note must be made except in 
the forms sanctioned by the Board of Trade, which con- 
tain blanks for the number of days within which the 
notes are to be payable, and such other blanks as may 
be necessaiy ; and this form must not be altered, except 
by duly filling up the blanks therein ; and no advance 
01 wages must be made, or advance note given, to any 
person, unless the seaman himself, and unless the agree- 

3 ^ 53. 4 § 52. 
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ment contains a stipulation for the same, and an accurate 
statement of the amount thereof; nor can such note be 
given to any seaman who signs the agreement before a 
shippmg master, unless in his presence, or, m the case 
of a substitute, until four hours after the agreement has 
been so signed.^ Should any advance of wages be made, 
or advance note given, to any seaman in any such man- 
ner as to constitute a breach of any of the above provi- 
sions, his wages are recoverable by him as if no such 
advance had been made or promised ; and, in case of an 
advance note so given, no person can be sued thereon 
unless he was a party to such breach.* And when an 
advance note is discounted for a seaman, he must sign or 
set his mark to a receipt indorsed thereon, stating the 
sum actually paid or accounted for to him by the person 
discounting it ; and after the expiration of ten days from 
the final departure of the ship from her last port of de- 
parture in the United Kingdom, the person so discount- 
mg can sue for and recover the amount promised by the 
note, with costs, from the owner or his agent, either in 
the County Court or in the summary manner in which 
seamen are enabled by the Merchant Seamen's Act to 
sue for and recover their wages where the amount is 
under £20. In so proceeding, it is sufficient for the 
person discounting to prove that the note was given by 
the owner, or by the master, or some other authorised 
agent, and the same was discounted to and receipted by 
the seaman; and unless the contrary is proved the 
seaman is presumed to have gone to sea with the ship, 
and to have duly earned, or to be earning, his wages.' 

As to the allotment of any part of a seaman's wages 
for his wife and family, formerly known as " monthly 
notes," but for which there is now a place in the agree- 
ment, the act enacts that all stipulations for the cdlot- 
ment of any part of a seaman's wages during his absence 
must be inserted in the agreement, and must state the 
amounts and times of the pa3rments to be made.^ 

With regard to foreign-going ships, this agreement 
(unless in the special case of agreements made out of 
the United Elingdom, and of agreements with substitutes, 

5 §69. 6 S^- 7 HI. 8 ^8. 
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as after mentioned^) must be signed by each seaman^ in 
the presence of a shipping master ; and he must cause 
the agreement to he read over and explained to each 
seaman, or otherwise ascertain that each seaman under^ 
stands the same before he signs it, and the shipping 
master attests each signature. When the crew is first 
engaged^ the agreement must be signed in duplicate ; 
and one part is retained by the shipping master^ and the 
other part contains a special place^ or form, for the 
descriptions and signatures of substitutes engaged subse- 
quently to the first departure of the ship ; and this copy 
has to be delivered to the master.* 

In the special case of seamen engaged out of the 
United Elingdom, and of substitutes engaged in the 
place of seamen who have duly signed the agreement, 
and whose services are lost, within twenty-four hours of 
the ship's putting to sea, by death, desertion, or other 
unforseen cause, the engagement may^ when practi- 
cable, be made before some official shipping master, 
duly appointed, either in the United Kingdom, or in 
her Majesty's dominions abroad, for the purpose of 
shipping seamen, and in the manner before specified for 
ordinary cases in the United Kingdom. But in special 
cases, whenever the engagement is not so made, the 
master must, before the ship puts to sea, if practicable, 
and if not, as soon afterwards as possible, cause the 
agreement to be read over and explained to the seamen, 
either before some consular officer,* or before some 
officer of customs, or on board the ship ; and thereupon, 
the seaman signs the same in presence of such officer, 
or of some other witness, who attests his signature. 
Nothing contained in the act, however, dispenses with 
the sanction for shipping seamen at foreign ports, 
required by the General Merchant Seamen's Act, as 
will be noticed in a subsequent letter.* 

And with respect to home-trading ships, f crews or 

9 ^ 46. 1 47. 
• This expression includes Consul-General and Vice-Consult 



f This expression includes everr ship, to which the act applies, 

J;oing within the " " 
om, the islands of Guernsey, Jersey, Aldemey, 



employed in tradhig or going within the following limits, yiz : — the 



Bark, and lian, and the continent of Europe, between the riTer Elbe and 
Brest, inclusiye. 
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single seamen may^ if the master thinks fit, he engaged 
hefore a shipping master, in the manner before directed 
with respect to foreign-going ships ; and in every case 
in which the agreement is not so made, the master must, 
before the ship puts to sea, if practicable, and if not, 
as soon afterwards as possible, cause the agreement to 
be read over and explained to each seaman, and the sea- 
man thereupon signs the same in presence of a witness, 
who attests his signature.' 

The fees payable upon the engagement of seamen 
before shipping masters must not exceed the sums 
specified in schedule B, and subject to this restriction, 
that the Board of Trade can ^x and alter the amount of 
fees, of which scales are prepared and placed conspicu- 
ously in the shipping oflSces ; and unless the fees paya- 
ble thereon are first paid, the shipping masters, their 
deputies, clerks, and servants may refuse to proceed 
with any such engagement.' Every owner or master 
engaging a crew or a seaman in a shipping oflice, or 
before a shipping master, must pay to the shipping 
master the whole of the fees payable by the act in 
respect of such engagement ; but he may, for the pur- 
pose of in part reimbursing himself, deduct from the 
wages of all persons, (except apprentices,) and retain 
any sum not exceeding the sums specified in schedule 
C. annexed to the act.* 

Every erasure, interlineation, or alteration in any 
such agreement, (except additions made as aforesaid, 
for shipping substitutes, or any other person engaged 
subsequently to the first departure of the ship,) is wholly 
inoperative, unless proved to have been made with the 
consent of all the parties interested, by the written 
attestation (if made in her Majesty's dominions) of 
some shipping master, justice, oflicer of customs or other 
public functionary ; or (if made out of her Majesty's 
dominions) by the similar written attestation of a con- 
sular officer, or, where there is no consular officer, of 
two respectable British merchants.' 

In the case of foreign-going ships, the master must, 
before quitting the first port of departure, produce and 

9 H8* 3 M8. 4 ^ 39. 5 § 42. 
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show to the collector or controller of customs, the agree- 
ment signed and attested in manner before mentioned ; 
and no officer of customs must clear any such ship out- 
wards, or permit her to proceed to sea, without this 
production ; and in every case in which a foreign-going 
ship is delayed for the want of this production of the 
agreement, the tide-waiters left on board must be main- 
tained at the expense of the owner or master until it is 
produced, and clearance can be delayed until thai 
expense be satisfied.* 

In the case of home- trading ships, no agreement 
must extend beyond the next following 30th June or 
31st December, or the first arrival of the ship at her 
final port of destination in this country after such date ; 
and within twenty-one days after the 30th June and 31st 
December, in every year, the owner or master of every 
such ship must transmit or deliver to some shipping 
master or officer of customs in the United Kingdom, 
every agreement made within the six calendar, months 
next preceding each of these days, and thereupon, the 
shipping master or officer of customs gives to the master 
or owner, a certificate of such transmission or delivery. 
No officer of customs must give to the master or owner, 
a transire, or other customs* document necessary for the 
conduct of any such ship, without the production of this 
certificate.^ 

At the commencement of every voyage or engage- 
ment, you must cause a legible copy of the agreement 
(omitting the signatures) to be placed on board in such 
a manner as to be accessible to the crew;* but any 
seaman can bring forward evidence to prove the contents 
of any agreement, or otherwise to support his case, 
without producing, or giving notice to produce, the 
agreement or any copy thereof.* And no seaman, by 
reason of any agreement, forfeits his lien upon the ship, 
or is deprived of any remedy for the recovery of his 
wages, to which he would otherwise have been entitled ; 
and every stipulation which is inconsistent with the pro- 
visions of the Mercantile Marine Act, or of any other 
act relating to seamen, and every stipulation by which 

6 § 50. 7 i 51. 8 § 54. 9 § 52. 

3 
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any seaman consents to abandon his right to wages in 
case of the loss of the ship, or to abandon any right 
which he may have or obtain in the nature of salvage, 
is wholly inoperative.* 

By section 26 of the Merchant Seamen's Act, you 
were required, before leaving your first port of departure 
in the United Kingdom, bound to parts beyond seas, to 
transmit or deliver, or cause so to be, to the collector 
and controller of customs at that port, a list, signed by 
yourself, of the names of your crew (including appren- 
tices), with the number of their registered tickets, and 
the capacity in which they were serving on board, 
according to the form set forth in the schedule annexed 
to the act ; and should any subsequent change take place 
in the crew before finally leaving the United Kingdom, 
you or your owner had, upon such change taking place^ 
to apprise the collector and controller at the port where 
it occurred, by transmitting an amended list in the same 
form. But by section 88 of the present Mercantile 
Marine Act, no such list is now required ; and the mas- 
ter of every foreign-going ship, the crew of which has 
been engaged before a shipping master, must, before 
finally leaving the United Kingdom, sign and send to 
the nearest shipping master, a full and accurate state- 
ment, in the form sanctioned by the Board of Trade, 
of every change which takes place in his crew before 
finally leaving the United Kingdom.* 

The following penalties are imposed upon you for the 
neglect, or the non-observance of these enactments, as 
to the engagements of seamen. 1st. — In case you carry 
any seaman to sea without entering into an agreement, 
in the form and manner, and at the place and time, 
required by section 46 ; or, 2nd, — if the agreement or 
copy thereof is not delivered or transmitted to a shipping 
master or officer of customs, at the time and in the man^ 
ner as required by section 47, — then, for each of such 
oflfences, you, as master, in the case of a foreign-going 
ship, or yourself as master, or your owner, in the case 
of a home-trade ship, are liable to a penalty not exceed- 
ing £10 ; and 3rd, — if a copy of the agreement is not 

1 § 53. 2 ( 38. 
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placed on board in the manner directed by section 64, 
for such offence you are liable to a penalty not exceeding 
£5. And every person who fraudulently alters^ or pro- 
cures to be altered, or assists in altering, or who makes 
or procures to be made, or assists in making, any false 
entry in ; or who delivers, or procures to be delivered, 
or assists in delivering, a false copy of the agreement, — 
that person, for each such offence, can either be deemed 
guilty of a misdemeanor, or, if not previously prose- 
cuted as for a misdemeanor, he is liable to a penalty not 
exceeding £50, or to imprisonment not exceeding three 
months, with or without hard labour, as the justices or 
court hearing the case may think fit.' 

Should any seaman, on or before being engaged, 
wilfully and fraudulently make a false statement of the 
name of his last ship, or last alleged ship, or wilfully 
and fraudulently make a false statement of his own 
name, he forfeits, out of the wages he may earn by 
virtue of such engagement, a sum not exceeding £6, 
which^ subject to reimbursement of loss and expense (if 
any) occasioned by any previous desertion, has to be 
paid to the Board of Trade.^ 

Each seaman's right to wages and provisions is to be 
taken to commence, either at the time he begins work, 
or at the time specified in the agreement for his com- 
mencement of work, or presence on board, whichever 
first happens ; but this enactment does not prejudice the 
infliction of any lawful punishment, forfeiture, or fine ; 
nor is any seaman entitled to wages for any period 
during which he refuses or neglects to work when 
required, whether before or after the time fixed by the 
agreement for his beginning to work.^ And should any 
seaman have signed the agreement, but be discharged 
before the commencement of the voyage, or before one 
month's wages are earned, without fault on his part 
justifying such discharge, and without his consent, he is 
entitled to receive from the master or owner, in addition 
to any wages he may have earned, due compensation for 
the damage thereby caused to him, not exceeding a 
month's wages ; and on leading evidence satisfactory to 

3 § 56. 4 § 75. 5 § 56. 



28 MANUAL POR SHIPMASTERS. 

the justice hearing the case of his having heen improperly 
discharged, he can recover this compensation as wages 
duly earned.* 

Having thus engaged your crew in terms of the 
statute, and fixed the rate of wages which each seaman 
is to receive, your next duty is to arrange with each the 
advance of wages he requires, or the advance note which 
is to be given him. 

In reference to these, as before mentioned, the statute 
enacts, that no advance note must be made, except in 
the terms sanctioned by the Board of Trade, which 
contain blanks for the number of days within which 
the notes are payable, and such other blanks as may be 
necessary, and that form must not be altered except by 
duly filling up the blanks therein. No advance of wages 
must be made, or advance note given, to any person but 
the seaman ; nor must the advance be made, or advance 
note given, unless the agreement contain a stipulation 
for the same, and an accurate statement of the amount 
thereof ; and no advance note must be given to any sea- 
man, who signs the agreement before a shipping master, 
except in the presence of that shipping master, or, 
except in the case of a substitute, until four hours after 
the agreement has been so signed.^ 

If any advance of wages is madeyor any advance note 
given, to any seaman, in any such manner as to consti- 
tute a breach of any of the above provisions, the wages 
of that seaman are recoverable by him, as if no such 
advance had been made or promised ; and no person can 
be sued on an advance note so given, unless he was a 
party to such breach.* 

Whenever an advance note is discounted for a seaman, 
he must sign or set his mark to a receipt endorsed on 
the note, stating the sum actually paid or accounted for 
to him by the person discounting the same; and the 
person so discounting may, after the expiration of ten 
days from th6 ship's final departure fi-om her last port of 
departure in the United Kingdom, sue for and recover 
the amount promised by the note, with costs, either from 
the owner, or from the agent who has drawn or author- 

6 § 57. 7 § 69. 8 § 60. 
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ised tlie drawing of such note^ either in the county 
court, or in the summary manner prescribed by section 
13 of the General Merchant Seamen's Act, enabling 
seamen to sue for and recover wages not exceeding £20. 
In any such proceeding, it is sufficient for the person 
discoimting to prove that the note was given by the 
owner, or by the master, or some other authorised agent, 
and that the same was discounted to and receipted by 
the seaman ; and he is to be presumed to have gone to 
sea with the ship, and to have duly earned, or to be duly 
earning, his wages, unless the contrary is proved, either 
by production of his register ticket, or by the official 
statement of the change in the crew caused by his 
absence, made and signed by the master, as before 
required, or in some other manuer.* 

All stipulations for the allotment of any part of a sea- 
man's wages duiing his absence, must be inserted in the 
agreement, and the amounts and times of the pa3nDGients 
to be made must be also stated; and all allotment 
notes must be in the forms sanctioned by the Board of 
Trade.^ 

You also require to bear in mind, that so long as 
register tickets are in use, the General Merchant Sea- 
men's Act declares it not lawful for you to carry to sea 
any seaman, being a subject of her Majesty, until you 
have first obtained from every such seaman, or other 
person, his register ticket,* under a penalty of £10 for 
each such seaman.' 

If, after signing the agreement, as already mentioned, 
any seaman or any apprentice wilfully neglects or 
refuses to join his ship, and then or afterwards is found, 
or arrives at any place in which there is a court or 
justice capable of exercising jurisdiction under the act, 
he can, on due proof of the oifence, and, where practi- 
cable, of a proper entry thereof in the official log-book, 
be summarily punished by imprisonment, for a period 
not exceeding twelve weeks, with or without hard labour, 
at the discretion of the court or justice ; but if required 
by the master, owner, or agent, the court or justice, 
instead of committing the offender to prison, can cause 

9 § 61. 1 § 62. 2 § 2. 3^4. 
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him to be conveyed on board the ship, for the purpose 
of proceeding on the voyage, or can deliver him to the 
master or mate of the ship, or the owner or his agent, to 
be by them so conveyed ; and in such case ; can also 
order any costs or expenses properly incurred by or on 
behalf of the master or owner, by reason of the offence, 
to be deducted from any wages he may have then 
earned, or may afterwards earn, under the then existing 
engagement* 

The Navigation Act (12 and 13 V., c. 29) repealed 
the 37th section of the General Merchant Seamen's Act, 
which required the master or owner of every ship of the 
burden of 80 tons or upwards, (except pleasure yachts) 
to have on board, at the time of her proceeding from the 
United Kingdom, and at all times when absent from the 
United Kingdom, certain apprentices in proportion to 
the amount of register tonnage, with their registered 
indentures, assignments, and register tickets, under a 
penalty of £10 for each wanting or deficient; but 
except in this respect, apprentices must be bound in 
terms of that act, and the other regulations in it still 
apply to them. 

You must now commence to keep the official log-book 
and muster-roll, the uses of which will be seen in 
subsequent letters. 

I am, &c. 



4 § 70. 
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• Taking in cargo at home port — ballasting vessel— and kind of 
ballast to be used — dunnage — quantity to be used— damages for 
want of — tackling, <fec.— damages to goods through default of 
— commencement of responsibilty for goods — rules as to — in tim- 
ber trade — care of goods after they are on board — manifest and 
cargo-book — ^when keeping of them begins — ^what should be entered 
in them — receipt for goods — ^what it should contain — ^when it should 
be received back — stowage of goods — duty incumbent on master 
as to — full cargo — partial cargo — precautions against shifting — 
cargo of grain, <fec. — general cargo — overloading vessel — deck 
loads — taking in cargo at foreign port — when vessel must be there 
by a certain day — instances of failure — should neither be devia- 
tion nor delay — instances of latter — must be at port at all events 
— unless exception of stress of weather, Ac. — duty on arrival — 
lay days — how reckoned — demurrage as to — loading — when 
ceases — bill of lading must only be given in exchange for the 
receipt — instance of (&nger in not doing so — bills of lading should 
correspond with goods in manifest or cargo-book — must not state 
what is contrary to the truth — not conclusive between shipper 
and master — but is so, if in the hands of an onerous endorser — 
instances as to — precautions to be used by master in signing — 
exceptions in. 

Gentlemen, 

Having thus seen the mode of engaging the sesr- 
men, let us proceed now to the taking in of a cargo, and 
let me assume that this is to be done at a home port. 

I need hardly say that your first care is to have your 
vessel properly ballasted ; and that, where it can possibly 
be obtained — as it can almost always be easily obtained 
at the ports in this country — stone ballast is to be pre- 
ferred, unless you have permanent iron ballast. On no 
account ought you to take sand ballast, where stone or 
such like ballast can be had ; and even in a case of neces- 
sity, when you are compelled to take sand ballast, you 
must use every possible means to prevent its entering 
into the pumps and destroying them. Even in small 
quantities the sand may destroy the boxes of the pumps 
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and render them unfit for service, at a time when you 
cannot get them repaired ; and it may as readily choke 
the pumps altogether. Should you, therefore, he, on any 
occasion, under the necessity of using sand hallast, it is 
your duty carefully to caulk the ceiling, clear the tim- 
bers, and protect, with pitched canvas, matting, &c., the 
pumps, so that none of the sand may get admission. 

The next essential requisite, to which you must par- 
ticularly attend, is that your vessel be properly dunnaged, 
and in a fit state to receive and carry her cargo. You 
are, of course, aware that the purpose of dunnage is to 
protect the cargo from the leakage of the vessel ; and the 
extent of dunnage which must be used will necessarily 
vary, according to the condition of the vessel and the 
nature of the cargo. I am not aware that there is any 
general rule established or practised as to dunnage,' fur- 
ther than the common practice and understanding, that 
there should be at least six inches in the bottom and 
nine in the bilges, and that, where the cargo is in bags, 
there should, in addition, be matting all the way up the 
sides. Should you neglect thus properly to dunnage 
the vessel, and should the cargo, in consequence of the 
want of proper dunnage, receive damage from the leakage 
or bilge-water, the owner of the goods will be entitled to 
set off his claim for these damages against a demand for 
the freight.^ 

Another requisite which also requires your particular 
attention, is, that the ropes, tackling, &c., necessary for 
hoisting the cargo on board, be in proper order and 
sufficient for that purpose. It is an old-established rule 
that, when any part of the cargo is injured, spoiled, or 
lost, through the default or breaking of the ropes or 
apparatus, the damage lies upon you or your owners ; 
and it has been even held, that should a cask be acciden- 
tally staved in letting it down into the hold, you and 
the owners will be liable to make good the loss.^ 

The time when your responsibility for goods to be 
shipped commences, must necessarily vary, according 
to the custom of different ports, and to the kind of 

1 Taylor v. Forbes, 2nd December, 1830. 9 S. D. B. 113. 

2 Abbot, 346. 
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cargo you are to load ; but, in general, when goods are 
to be shipped from the quay, your responsibility com- 
mences from the moment of their being laid down on 
the quay ; and a delivery of goods to your mate, or any 
of the crew, whom you may appoint to superintend the 
loading, will be suflScient to charge you.* If the ship's 
boats are sent to the shore for the goods, your responsi- 
bility commences with the delivery of them, into the 
boats ; but if the owners of the goods send boats, or a 
lighter, from the shore to the ship with them, the respon- 
sibility of this conveyance lies with the owner himself; 
and should they receive damage, he must bear the loss, 
or pursue the owner of the boats or lighters for it.* In 
the timber trade, where it is the practice to send the 
ship's boats to tow the rafts from a distance alongside 
the vessel, your responsibility will begin from the time 
these rafts are taken in tow ; but, if the freighter has to 
bring it alongside the vessel, your responsibility only 
commences from the time that each raft may be made 
fast to the vessel. In this trade, it is also necessary 
that the port-holes of the vessel should be of a size 
sufl5cient to admit the logs of the country from which 
the timber is to be brought I need scarcely add, that 
when the cargo is once on board, it must be carefully 
kept from theft or embezzlement by the crew and all 
others, otherwise you and your owners will be answerable 
for all such loss ; and this precaution is the more neces- 
sary to be attended to on board general ships, the crews 
of which, if I am rightly informed, make no scruple of 
pilfering such small articles as are accessible to them. 

With the receiving of the cargo on board, you must 
begin in the foreign trade to fill up your manifest, and 
in the home trade to keep your cargo book. Both the 
one and the other are, I believe, entrusted to the mate 
or some other of the crew ; but, although a delivery to 
such person may be sufl5cient to make you and your 
owners responsible for the goods so delivered, it will be 
no excuse for you if the goods are found damaged or 
deteriorated, or do not turn out to the quantity shipped, 
that, at loading, these goods were delivered to the mate 

3 Holt, 387. 4 Lyon «. WeDs, 1804. 5 East. 628. 
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or other person in charge of the loading. You, as a 
common carrier, are responsible for the safety of all 
goods delivered to the person in charge of the s)iip; 
and, although I do not say you are to be constantly at 
your vessel during the time of lading, yet you ought to 
be absent as little as you possibly can. And when any 
part of the goods are received on board, you or your 
mate, whilst they are stowing in the hold, ought to enter 
in the manifest or cargo-book, the date of their being so 
received — the description of the goods, and the state of 
their package — the name of the shipper, — and the 
particular marks upon the goods, with any general 
remarks upon their condition, or liability to deterioration 
or corruption, which may be called for. 

It is a common practice after the goods are on board, 
that you, or the person in charge of the lading, grant a 
receipt for the goods received. This receipt ought, 
strictly, to be signed by yourself; but, whether it be or 
not, it should contain nothing more than an exact tran- 
script of the entry of the particular goods in the mani- 
fest or cargo-book. You will, thereafter, be required to 
sign the usual bills of lading, which I shall come to by- 
and-by; but vou should be extremely careful not to 
sign a bill of lading, until you get possession of the 
previous receipts, and to deliver the bills of lading to no 
one but to the person who can deliver you these receipts 
in exchange for the bills of lading. By attending to 
this, and seeing that your receipt is destroyed when you 
deliver the bills of lading, you may save yourself from 
the disagreeable chance of the bills of lading being in 
the hands of one person, and the receipts in the hands 
of another, and both making a claim against you for the 
self-same goods. 

The stowage of the cargo on board next claims your 
attention. In some ports, this may be done by persons 
who make the stowage of vessels their special calling, or 
by persons engaged by the merchant shipper, but, even 
then, the cargo should, for the safety of the vessel, be 
stowed under your superintendence and direction, as it 
is a duty specially incumbent upon you so to stow and 
arrange the cargo that there may be no possibility of 



LETTER III. 35 

its shifting, or of the different articles of which it may 
consist injuring one another, and that it cannot be 
damaged by the motion or leakage of the vessel.* By 
an old Scotch statute, the punishment of improper 
stowage is, the loss of the freight, and repairing the 
damage done to the merchant ; and this is the universal 
law of almost all maritime countries. 

Where the cargo is of one kind, as of flax, cotton, 
hemp, tobacco, &c., the danger is not so great, when 
there is a full cargo, and when it has been properly 
secured, unless, perhaps, the cargo may have been too 
much compressed, or too tightly screwed into the hold, 
in which case danger is to be apprehended from its ex- 
panding or heating; but it is when a partial cargo is 
taken in that the greatest danger, is to be apprehended 
from its shifting. You can easily understand that when, 
with a partial cargo not properly secured, the vessel is 
thrown on her beam ends, and the cargo shifts over to 
the other side lying in the water, it is next to impossible 
again for the vessel to right herself, and she must con- 
sequently fill with water and go down. How many 
vessels may have been lost from this cause, and how 
extremely cautious ought this to make you in stowing a 
partial cargo ! In such a case, you ought to secure 
every tier of the goods firmly in its own place, by cover- 
ing it with strong boards, kept down by stanchions 
fastened to the timbers above ; and, in cargoes of grain 
and such like, additional precautions must be taken. 
Commonly the grain is thrown loose into the hold of 
the vessel, and you know it is quite a common occur- 
rence that athough the vessel may be as full as she can 
hold at sailing, she will on arriving at her port of des- 
tination not be nearly full. This is occasioned by the 
cargo being hastily loaded, and neither care taken nor 
time given for it to settle properly ; and, therefore, in 
loading such a cargo, it will require the greatest atten- 
tion from you while loading to settle the cargo properly, 
by driving long wedges into the grain, and using the ut- 
most precaution properly to confine and secure it by 
strong division-boards and stanchions, so as to guard 
against the possibility of its shifting. 

5 Abbot, 346. 
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In Stowing a general cargo, or a cargo consisting of 
various kinds of goods, it is a general rule, and a very 
ancient one, that soft goods or goods apt to take damage 
are not to be stowed below, and over them hogsheads or 
puncheons from which leakage may arise, and by which 
the goods below may receive damage. All laws agree 
that for the damage thus sustained you are responsible; 
and, therefore, it is your bounden duty, in loading such 
a cargo, to take special care that casks of liquids or salt 
be not stowed upon bales of silks, cotton, or woollen 
goods. 

Another danger you must guard against is, not to 
overload the vessel. Of course, you are entitled, and 
the merchant chai;terer is bound, to load the vessel — ^not 
merely according to the number of tons which may be 
specified in the charter-party, — but to that extent which 
the vessel is capable of carrying with safety ;^ but it is 
a general rule that, notwithstanding, there must be 
sufficient room left for the proper working of the vessel, 
as well as for her own furniture and the provisions of the 
crew; and you should also be aware, that if the vessel 
be overloaded she is not seaworthy.^ In some trades 
it is a common practice to carry loads upon deck ; but 
as this may materially impede the proper working of the 
vessel, you ought, if at all practicable, to avoid doing 
so ; and in no case should you do so without the previous 
consent of the merchant shipper, so as to save yourself 
from all questions of damages with the merchant, in case 
these goods should be damaged, or in the event of their 
being thrown overboard in a stoim. In some countries 
the loading of goods on deck is expressly prohibited, 
and it is so in the timber trade between this country and 
America or Honduras.^ How far goods laden on deck 
and thrown overboard for the safety of the ship and 
cargo, are entitled to the benefit of a general contribu- 
tion, will be considered afterwards. 

When the vessel is freighted to proceed to a foreign 
port and load a cargo, the first thing you have to attend 

6 Hunter v. Fry, 28th April, 1819. 2 B. A., 421. 
7 Weir V. Aberdeen, 27th January, 1819. 2 B. A., 320. 
8 5 and 6 V., c. 17. 
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to, is to be at that port by the time specified in the 
charter-party. In proceeding, therefore, to the port of 
loading, you must pursue the usual and direct course, 
without making any unnecessary deviation, and without 
entering into any intermediate voyage ; and should you, 
in consequence of either, be too late in arriving at the 
port of loading, it will then be in the option of the 
charterer to load the cargo or not. I will give you an 
instance or two. 

Thus, a vessel was freighted, by charter-party, from 
London to proceed to the Cape, and having delivered 
goods there, to proceed with all convenient speed to 
Bombay, where the freighter was to load on board a 
cargo of cotton for England ; the master arrived at the 
Cape, and might have proceeded on his voyage in two 
days, but remained there ten, taking in cattle for the 
Mauritius on his own account, and he went round by 
the Mauritius in his way to Bombay, his port of lading, 
at which he arrived six weeks later than he would other- 
wise have done had he proceeded thither direct ; in the 
meantime other vessels had arrived, and the freighter's 
agents, in consequence of the delay and deviation, 
refused to load the cargo ; and, through the master's con- 
duct, the freighter was not found liable in damages for 
the refusal to do so.* 

Again, in another case, a vessel was chartered in 
October, 1832, to go in ballast from Portsmouth to St. 
Michael's, and to bring back a cargo of fruit direct to 
London; the charterer was to be allowed thirty-six 
running days for loading and unloading, to commence 
on the 1st December then next ; and if the vessel did 
not arrive at St. Michael's by tho 31st January, 1833, 
the charterer was to be at liberty to rescind the charter- 
party. Had the master proceeded direct to St. Michael's, 
about the time of entering into the charter-party, there 
was a reasonable expectation that the cargo would have 
been delivered in London about the 1st January ; but, 
in place of doing so, he made an intermediate voyage 
to Oporto, returned again to Portsmouth^ and than 
sailed for St. Michael's, where he arrived \>efore the 

nMBum V. Taylor, 23rd Norember, 1834. 8 Bing. 124. 

4 



38 MANUAL rOR SHIPMASTBRSr 

31st January, and was loaded with oranges, and arrived 
in London on 1st February ; but by this time there was 
a glut of oranges in the market, and the price had fallen 
considerably ; and in an action for the loss^ the master 
was held liable to the charterer.* 

These two examples may convince you, that, when the 
vessel has to proceed to a port of loading abroad, there 
is an absolute necessity for your doing so by the shortest 
and most direct course, and making your arrival there 
your sole object, so as to restrain you from entering into 
any subordinate voyage or engagement which may have 
the effect either of taking you out of that course or of 
retarding your progress. You see, that if the vessel is 
beyond the time fixed in the charter-party for arriving, 
the freighter may load the vessel or not, as he pleases ; 
and, should he not load the vessel, I need scarcely 
remark what a loss that must entail on your owners, or, 
that, though the merchant do load the vessel, yet, if 
through the delay in the vessels arrival, the goods come 
to a falling market, you and your owners may be liable 
to him for the loss he may thereby sustain. But, besides 
the duty which you thus owe to the charterer of the 
ship, you must also bear in mind that there are the 
underwriters to deal with, and that either deviation or 
delay may forfeit the insurances. I will take up the 
matter of deviation in another letter, but here I will just 
give you one example of the effects of the master's 
delaying, for his own purposes, to proceed direct to his 
port of loading, in a question with the underwriters. 

A vessel was freighted to proceed from London to 
Sincapore, for a cargo to Europe, and the usual liberty 
was given to sail, touch, and stay at any place whatever, 
and to load, unload, and reload, tov all necessary purposes 
whatever. The vessel sailed from London in September^ 
1833 ; but, in place of proceeding to Sincapore, was 
detained by the captain, for his own purposes, in Van 
Dieman*s Land, and did not arrive at Sincapore till the 
30th March, 1836, and sailed with her cargo from thence 
on the 3rd 'May, that year. This was an potion on a 
policy of insurance on the freight from Sincapore to 

1 HcAndrew o. Adams, 28Ui May, 1834. 1 Bing. K» 29. 
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Europe ; and the jury found that the delay was unrea- 
sonahle. The court held thatj hy so long a postpone- 
ment of the risk, the underwriters were discharged.' 

And where there is an express condition that the vessel 
shall sail for, or arrive at, her outward port of loading hy 
a certain specified day, the vessel must sail for, or arrive 
at that port hy that day at all events ; and it will he no 
excuse for the vessels so arriving that she was detained 
by contrary winds and had weather. If the vessel do 
not arrive, not only is the freighter discharged from his 
contract, hut you will be liable to him in damages.' If, 
however, there is an exception in the charter-party, that 
should the vessel not arrive at the port of loading, in 
consequence of stress of weather, or other unavoidable 
impediment, the freighter is still to be bound to load the 
cargo ; this may have the effect of making him liable for 
the freight, or for the damages consequent on his failure 
to load, provided it can be undoubtedly established that 
the non-arrival was occasioned solely by stress of 
weather, or other such unavoidable obstruction as could 
not, by any reasonable degree of foresight, have been 
prevented.* But, should such a case occur to you, you 
must be careful to make your log-book contain evidence 
of the cause and continuance of the delay, as well as to 
provide other unexceptionable evidence, by which that 
delay can be established, if necessary. 

It is not necessary for me to say more as to the 
absolute necessity, where you are to be at a foreign port 
by a certain day, of your proceeding there in the 
direct course, — and being there, at all events, by that 
day. By doing so, you ^1 avoid all vexatious questions 
with the freighter, and save yourself and your owners 
from all liability for damages. I certainly should con- 
sider that shipmaster altogether unworthy of his situa- 
tion and of the trust reposed in him, who^ when he 
knows the express terms of his charter-party, can, either 
for his own advantage or the emolument of his owners, 
engage in any subordinate traffic or voyage, which 
may have a chance of delaying his vessel ibeyond the 

3 Mount o. TATkina, 25th Not., 1834. 8 Bing. 108. 
3 Abbots S70. 4 Orange v. Dent. 1 L. W.^ 270. 
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appointed time, and thereby run himself and his owners 
into scrapes. Even when the charter-party is, in the 
general terms, to proceed " with all convenient speed " 
to the port of lading, you are not authorised to deviate 
from the usual and ordinary course, nor to engage in 
any intermediate voyage, which may have the effect of 
delaying your arrival at the port beyond the usual and 
ordinary time of the voyage, as, by doing so, you leave 
it in the freighter's power to load or not, as he pleases, 
and to hold you and your owner liable in damages. 

Having arrived at the foreign port of loading, your 
duty is to put yourself under the charge of the agent for 
the shippers, or the ship, if there be one. To one or the 
other of these you will have to entrust the clearing of 
the vessel, and doing what is necessary to permit her to 
load, of which it cannot be expected that you yourself 
can have a competent knowledge. The observations 
which I have already made as to the loading of the 
cargo and the commencement of your responsibility, 
apply equally to the loading of a cargo in a foreign as in 
a home port. In both, the particular cargo must be 
laden according to the custom of the port at which it is 
to be laden ; and I need not repeat what has been already 
said as to this. 

It may be proper to say a few words here as to lay- 
days and demurrage. You know that the lay-days are 
those days which are allowed to the shipper either for 
loading or unloading the vessel. These are either run- 
ning or working days ; the former including Sundajrs, 
when not expressly excluded, and there is no usage to 
the contrary, and the latter excluding Sundays and 
custom-house holidays.* Where the ordinary and cus- 
tomary time for loading is allowed, that must be regu- 
lated by the custom of the particular port in loading the 
particular khid of cargo to be shipped. In loading, 
these lay-days cannot commence until the vessel be at 
the place of loading, and in a state ready to receive her 
cargo. It is generally the duty of the crew, or of indi- 
viduals hired for the purpose, to take the cargo on board ; 
but if, in the charter-party, the shipper is bound to put 

5 Abbot, 304. 
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it on board at his own expense, and if he fail or refuse to 
do so, you are entitled to employ men at his expense so 
to do.* If the vessel be not fully loaded at the time of 
the expiry of the lay-days, it is your duty to take a pro- 
test against the shipper, stating the terms of the charter- 
party, — the number of lay-days allowed, — the time at 
which the vessel was ready to receive her cargo, — and the 
date of the expiry of the lay-days, without the vessels 
being loaded or fully loaded; — and, therefore, protest- 
ing that the vessel, thenceforth, shsdl He at the demur- 
rage stipulated in the charter-party. You must, of 
course, employ a man of business to do this, as well as any 
other ship's business ; and, in doing so, you should make 
it a rule to employ a respectable agent, whose character 
will be a guarantee for the soundness of the advice he 
may give, and on whom you can depend for doing his 
business in a proper, business-like manner, and for 
charges the same, if not more moderate, than many 
of the inferior grade of the profession. 

It seems tp be a general rule that if the vessel be not 
ready, or the cargo not prepared, at the time appointed 
for loading, either party may disannul the contract, — the 
freighter may look out for another ship, and you for 
another cargo ; but it is seldom, I suppose, that this will 
be the case. Where the freighter is responsible, there 
will scarcely be any occasion to do so ; because, if he 
fail to load the cargo, or to complete the loading of the 
vessel in terms of his bargain, he will be liable to make 
good the loss arising either from the want of the cargo 
or from the deficiency in loading. And in such a case, 
the prudent course will be for the master to remain until 
the expiry of the days of demurrage, before he look out 
for another lading. But, where there are good grounds 
to suspect the credit or solvency of the freighter, there 
is less danger, on his failing to load, in taking other 
goods, or in completing the loading with the goods of 
others, so as tot secure a full freight, and thereby lessen 
the damages which have to be claimed.^ 

The term demurrage is applied b^th to the days 
which it is stipulated the vessel shall wait for the lading, 

6 Fletcher e. Gillespie. 3 Bing. 635. 7 Abbot, 249. 
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after the expiry of the lav-days, and to the sum which 
it has heen agreed the freighter shall pay for each of 
these days. The questions which have arisen, as to the 
lay-days and demurrage at the unloading of the cargo, 
will come afterwards; but here it may be mentioned, 
that it is no excuse for not loading the vessel within the 
lay-days, that the port of lading was frozen up, or the 
rivers by which the goods were to be conveyed to that 
port ; * nor by a pestilential disorder having broken out 
at the port ot loading, and all public intercourse having 
been prohibited at that port.' But the demurrage ceases 
so soon as the vessel is loaded and ready for sea, although 
she may be detained by contrary winds or tempestuous 
weather;^ nor does the demurrage revive, although, after 
having sailed, the vessel be driven back to the port by 
adverse winds, and be there frozen up.* 

I have refrained, until now, saying anything as to the 
bill of lading. This is a most important document ; and 
it is absolutely necessary that you distinctly understand 
the rules and obligations attendant upon it. There are, 
generally, three bills of lading signed for the goods, all 
of the same tenor and date ; and any one of these being 
performed — that is, the goods being delivered in terms cm 
It — the others become void. It is your written acknow- 
ledgment that you have received the goods mentioned 
in it, to be earned to the place of destination ; and wheii 
a receipt has been previously given for the goods, as 
already mentioned, you should be very careful to give 
the bills of lading to no other person than the one who 
can give you up the receipt for them. By using this 
precaution, you will avoid the possibility of getting into 
a scrape, as you might do, were the receipt granted to 
one party, and the bill of lading signed to another. For 
example: — goods were sent on board a vessel, and a 
receipt was given for them, as received for and on account 
of the shippers, who had previously sold them to another 
individual ; that individual sold them to a third party, 
who went to the shipmaster and obtained a bill of lading 

8 Birrett «. Dutton, 181 S. 4 Camp., 333. 
9 Barker v. Hodgson, 27th Nov., 1814. 3 M. S. 287. 
1 Lannov v, Werry. 2 Bro., P. C. 60. 
S Jamieson v, Lawrie, 10th Nov., l796. 6 Bro., P. C. 472. 
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for the goods in his own name ; hut the shipmaster did 
not take the precaution to ohtain the receipt in exchange. 
The individual to whom the goods had heen first sold 
failed^ and the shippers hrought an action on the re- 
ceipt against the shipmaster for delivery of the goods to 
them^ and they were found entitled to them, — it being 
held, that it was contrary to the course of business, and 
to the shipmaster's duty, to give up the bill of lading 
without the receipt' 

It is too common a practice for any clerk in the office 
of the shipping agent to subscribe the bills of lading for 
the master ; but you should be particular, where at all 
practicable, to sign the bills of lading yourself, and 
taking care the goods entered in them correspond with 
the goods entered in your manifest or cargo-book. I 
need scarcely say that bills of lading must not be signed 
until the goods are actually on board, and they must 
not contain anything that is contrary to or inconsistent 
with the truth. Aldiough, as between the shipper him- 
self and you or your owner, the bill of lading is not 
conclusive as to the exact quantity of the goods shipped, 
and is looked upon, in law, as merely a receipt, which 
may be opened up to the effect of admitting evidence 
of the real facts, — as where a master was induced, 
through fraud of the shipper's agent, to sign a bill of 
lading for 890 bags of pepper, whereas only 790 bags 
were shipped,* — yet, where the bill of lading is in the 
hands of a third party, as of an endorsee for value, it will 
render you or your owners liable according to its con- 
tents. As, where the master signed a bill of lading, 
bearing the goods to be shipped on board a vessel, on 
an individual's account and risk, unto shipper's ordei's 
or his assigns, he or they paying freight for the said 
goods being paid in Bengal; but the freight, in fact, was 
not paid in Bengal, but the individual on whose account 
and risk the goods had been shipped, endorsed the bill 
of lading for value ; and it was held that, as against the 
endorsee, the master could not claim freight on the ves- 
sel's arrival in this country, he having acknowledged, in 

3 Craren v. Ryder, I8l6. 6 Taunt. 433; 
4 Bates V. Todd. 1 M. B. 106. 
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the bill of lading, the freight to have been paid before 
the vessel's departure from India. * 

When the quantity or quality of the goods shipped 
are unknown to you^ as in nine instances out of ten will 
be the case, further than as you are informed by the 
shipper, you must take care, in signing the bills of lading, 
to write below your name, the words " quantity and 
quality unknown." If the goods are in casks or bales, 
the contents of which must necessarily be unknown to 
you, you should, in like manner, write under your name, 
the words " contents unknown ; " and, should the goods 
be of a perishable nature, as fruit, cheese, &c., then you 
should write, "not liable for corruption." By using 
these precautions you will save yourself from all dispute 
as to the precise quantity to be delivered, — as to the 
state of the goods, — or as to the contents of packages. 

You will observe that the bill of lading contains a 
clause saving you from responsibility for damage arising 
from ** the act of God, the king's enemies, all and every 
pther dangers and accidents of the seas and navigation, 
of whatever nature or kind." I will consider, in a future 
letter, what falls under these exceptions; and here I 
may only observe, that the act of God comprehends all 
accidents arising from natural causes, as tempests, 
lightning, or earthquakes, in which the agency of man 
has no part, and that " all and every other dangers and 
accidents of the seas," &c., comprehend all accidents 
which arise from the seas and winds, and which could 
not be prevented by the care, skill, or foresight of the 
master or mariners. 

I am, &c. 



5 Howard «. Tucker, Uth Jan., 1831. 1 B. Ad.» 7l2. 
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Clearance at the custom-house — no goods can be entered out- 
wards until due entry be made outwards of ship and goods — no 
stores can be shipped but what are on the yictualling bill — must 
produce certificate of clearance inwards for last voyage — and an 
account of the entry of the ship outwards for her intended voyage 
— duties of persons exporting goods — victualling bill — master 
must deliver a content — and make declaration — master's authority 
for departing — when there are passengers on board — when vessel 
to depart in ballast — officers of customs can go aboard after 
clearance outwards — vessel must bring to at stations within port 
— goods can be laden only at certain times — coasting trade — 
what it is — goods to be carried by coasting vessels — before lacting 
or unlading goods — master must give notiie in writing — what tUs 
notice in writing must state — trading with Irekmd — general 
sufferance for lading— account written and signed by master must 
be delivered — particulars of cargo-book — belrare unlading master 
must produce transire — coast-waiter, &c», can go on board to 
examine times of shipping or unshipping — payment of dues — ^sea- 
worthiness of vessel at sailing — as to hull — if incapable of per- 
forming voyage — as to tacklmg, rigging, and sails — practice of 
deferring caulking and overhauling until vessel at sea — as to 
master of competent skill — as to crew — although vessel apparently 
seaworthy at tune of sailing, yet if she shortly become otherwise 
is against — copies of charter-party and policies must be on board, 
and also the newest cluurts — vessels ought also to be furnished 
with chronometer, marine barometer, or sympiesometer — utility 
of barometer. 

Gentlemen, 

Although you may have thus engaged the sea- 
men, loaded the cargo, and he all ready for sea, — ^yet you 
are aware that the vessel cannot depart from port until 
she has heen duly cleared outwards for the intended 
voyage under the penalty of £100,* and until the neces- 
sary port dues and other charges are paid. The clear- 
ance of the ship is regulated by statute, the requisites of 
which I will now detail. 

1 8 and 9 V., c. 86, § 67. 
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No goods can be shipped, or waterbome to be shipped, 
on board any ship, in any port or place in the United 
Kingdom, or the Isle of Man, to be carried to parts be- 
yond seas, before due entry outwards of the ship and of 
the goods has been made, and cocket granted, nor before 
the goods have been duly cleared for shipment^ as will 
be afterw^ds mentioned ; and no stores can be shipped 
for the use of a ship bound to parts beyond seas, nor 
any goods be deemed or taken to be such stores, except 
such as are borne upon the victualling bill duly granted 
for the ship; and no goods can be so shipped, or 
waterbome to be shipped, except at such times and 
places, and in such manner, and by such personsi 
and under the care of such officers, as the statute 
directs ; and all goods and stores shipped, or waterbome 
to be so shipped, contrary to the statute are to be 
forfeited.* 

Before any goods are to be taken on board a ship to 
be exported as aforesaid, the master must deliver to the 
collector or controller a certificate from the proper officer 
of the clearance inwards or coastwise of the ship, of her 
last voyage, specifying what goods, if any, have been re- 
ported inwards for importation ; and he must also deliver 
to the collector or controller an account, signed by him- 
self or his agent, of the entry outwards of the ship for 
the intended voyage, setting mrth — the name and ton- 
nage of the ship, — the name and place to which she 
belongs, if a British ship, or of the country, if a foreign 
ship, — the name of the master, — and the name of me 
place or places for which she is bound, if any goods are 
to be shipped for these places, — and the name of the 
place in such port at which she is to take her lading for 
that voyage ; and if the ship has commenced her lading 
at some other port, the master must state the name of 
any port at which any goods have been laden, and pro- 
duce a certificate from the searcher that the cockets for 
thes% ffoods have been delivered to him. The particu- 
lars of this account must be written and arranged in 
such form and manner as the collector and controller 
may require, and is the entry outwards of the ship, and 

2 8 and 9 V., c. 86, $ 60. 
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must be entered in a book to be kept by tli6 collector, 
for the information of all parties interested. If any 
goods are taken on board the ship before she has been 
entered outwards, the master forfeits £100; but, where 
it becomes necessary to load any heavy goods on board 
before the whole of the inward cargo is discharged, the 
collector and controller can issue a suffering- order for 
that purpose previous to entry.' 

The person entering outward goods, to be exported 
to parts beyond seas, from any port in the United 
Kingdom or Isle of Man, must deliver to the collector 
or controller a bill of the entry thereof, fairly written, or 
fairly written and fairly printed, expressing in words at 
length the name of the ship and of the master, — of the 
place to which the goods are to be exported, — of the per- 
son in whose name the goods are to be entered, — 'and 
the quantities and proper denominations or descriptions 
of the several sorts of goods ; and he must pay down any 
duties due upon the exportation of such goods. He 
must also deliver, at the same time, one or more dupli- 
cates of that bill, in which all sums and numbers may 
be expressed in figures ; and the particulars to be con- 
tained in the bill must be written and arranged in such 
form and manner, and the number of duplicates must be 
such, as the collector and controller require ; and there- 
upon the collector and controller cause a cocket to be 
written for such goods, making it known that such goods 
have been so entered, which cocket is to be signed by 
the collector and controller, and is delivered to the per- 
son who makes the entry, and who is to keep and be 
responsible for the proper use of it.* 

Before any part of the goods for which any cocket 
, has been granted can be shipped, or waterbome to be 
shipped, the same must be duly cleared for the ship- 
ment with the searcher ; . the particulars of the goods for 
each clearance must be endorsed on the cocket, with the 
number, denomination, or description of the respfttive 
packages containing the same; and, in the margin of 
each such endorsement, must be delineated the respective 
marks and numbers of such packages ; and to each en- 

3 {09. 4 $70. 
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at the port of loadiBg, it would be very donbtfal how far 
the vessel can be considered seaworthy at the* thne of 
sailing ; and^ at all events^ if, in consequence of a defi- 
ciency either of water or stores at sailings you are 
obliged to go into a port for a supply, there is little 
doubt this would be held a deviation^ and, in case of 
any accident, would render the insurance null. 

Before any ship can be cleared outwards at any port 
in the United Kingdom, or Isle of Man, for parts 
beyond the seas, with any goods shipped on board at 
that port, the master must deliver a content of the ship 
to the searcher, setting forth, — the name and tonnage 
of the ship, — ihe place or places of her destination, — 
the name of the master, — an account of the goods 
shipped on board, — and of the packages containing 
these goods, and of the numbers and marks upon these 
packages, — and a like account of the goods on board, 
if any, which have been reported inwards for exportation 
in that ship, so far as any of these particulars can be 
known by him. Before the clearance, also, the cockets, 
with the endorsements and clearances thereon, for the 
goods shipped, must be finally delivered by the respec- 
tive shippers of the goods, to the searcher, who files 
these together, and attaches, with a seal, a label to the 
file, showing the number of cockets contained in that 
file ; and he compares the particulars of the goods in 
the cockets with the particulars of the goods in the con- 
tent, and attests the correctness thereof by his signature 
on the label and on tho content. The masted must also 
make and sign a declaration, before the collector- and 
controller, to the truth of the content, and answer to 
either of them such questions concerning the ship, 
cargo, and intended voyage, as may be demanded of 
him. Thereupcm the collector or controller clears the 
ship for her intended voyage, and notifies the clearance, 
and its date, upon the label to the file of cockets, and 
upon the victualling bill, and also in the book of shl|>'s 
envies outwards, for the information of all parties inter- 
ested, and transmits the content, the cocket, and the 
victualling bill to the searcher, and the particulars con- 
tained in the cont^t must be written and arranged in 
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ballast, and notifies 'die d e ara ace and its date upon the 
Tictualling bill, and also in the book of ship's entries 
outwards, for the information of all interested, and 
the Tictaalling bill mast be kept by the master as the 
elearanoe of die same ;' and, if there are on board any 
goods of the inward cargo, which were reported for 
exportation in the same, the master must, before 
clearance outwards, deliver to the searcher a copy of 
the report inwards of the goods certified by the col- 
lector and controller; and that copy being found to 
correspond with the goods so remaining on board, is 
the authority to the searcher to pass the ship with these 

foods on board, and, being signed by the searcher, and 
led with the cockets, is the clearance of the ship for 
those goods.* 

The officers of the customs can go on board any ship 
after clearance outwards, within the limits of any port 
in the United Kingdom, or Isle of Man, or within tour 
leagues of the coast, and demand the file of cockets, 
and the victualling bill ; and, if there be any goods or 
stores on board, not contained in the endorsements on 
the cockets, nor in the victualling bill, such goods or 
stores are forfeited ; and if any goods contained in the 
endorsements are not on board, the master forfeits £20 
for every package or parcel of goods in the endorse- 
ments, and not on board ; and if any cocket be at any 
time falsified, the person who falsified, or who has wilfully 
used the same, forfeits £100.^ 

Every ship departing from any port in the United 
Kingdom, or Isle of Man, must bring to at such stations 
within the ports as shall be appointed by the commis- 
missioners of customs, for the landing of officers fnan 
such ships, or for further examination previous to de- 
parture.^ And no goods can be put off, from any wharf, 
quay, or other place, or can be waterbome, in order to 
be exported, but only on days not being Sundays or 
holidays, and in the day-time; — from the 1st Sep- 
tember until the 31st March, between sun-rising and 
sun-setting; and from 31st March to 1st September, 
between &e hours of seven o'clock in the morning and 

8 $88. S $90. 4 $93. 5 $ 94. 
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No goods can be carried in any coasting ship, except 
such as are laden to be so carried at some port or place 
in the United Kingdom, or at some port or place in the 
Isle of Man, respectively ; and no goods can be laden 
on board any ship, to be carried coastwise, until all goods 
brought in that ship from parts beyond seas have been 
unladen. If any goods have been taken into, or put out 
of, any coasting ship at sea, or over the sea, — or if any 
coasting ship touch at any place over the sea, — or deviate 
from her voyage, unless forced by unavoidable circum- 
stances, — or if the master of any coasting ship which has 
touched at any place over the sea, do not declare the 
same in writing, under his hand, to the collector or con- 
troller at the port in the United Kingdom, or Isle of 
Man, where the ship afterwards first arrives, the master 
forfeits £200 .« 

-No goods can be laden on board any ship in any port 
or place in the United Kingdom, or Isle of Man, to be 
carried coastwise, in any such port or place, from any 
ship, until due notice in writing, signed by the master, 
has been given to the collector or controller, by the 
master, owner, wharfiuger, or agent of the ship, of the 
intention to lade goods on board the same to be so car-, 
ried, and until proper documents have been granted, as 
will be after noticed, for the lading or unlading of the 
goods. These goods cannot be laden except at the times 
and places, in the manner, by the persons, and under 
the care of the officers after mentioned ; and any goods 
lad^i to be so carried, contrary to the statute, are to be 
forfeited.^ 

The notice in writing, referred to in the above section, 
must state the name and tonnage of the ship, — the name 
of the port to which she belongs, — the name of the mas- 
ter, — the name of the port to which she is bound, — and 
the name or description of the wharf or place at which 
her lading is to be taken in ; and this notice must be 
signed by the master, owner, wharfinger, or agent of the 
ship, and is entered in a book to be kept by the collec- 
tor, for the information of all parties interested. In 
every notice for the lading of the ship, there must be 
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dorsement must be subjoined^ in words at length, an 
account of the total quantity of each sort of goods in- 
tended in such endorsement, and the total number of 
each sort of package in which said goods are contained, 
— distinguishing such goods, if any, as are to be cleared 
for any bounty or drawback of excise or customs ; — and 
also such goods, if any, as are subject to any duty on 
exportation, or entitled to any exemption from duty ; — 
and also such goods, if any, as can only be exported by 
virtue of some particular order or authority, or under 
some particular restriction or condition, or for some par- 
ticular puipose or destination ; and all goods shipped, or 
waterbome to be shipped, not being duly cleared, are to 
be forfeited.* 

The person clearing out the goods for shipment must, 
on each occasion, produce the cocket so endorsed to the 
searcher, and must also deliver a shipping bill, or copy 
of the endorsement, referring by names and date to the 
cocket upon which the endorsement is made, and must 
obtain the order of the searcher for the shipment of the 
goods ; and the particulars contained in such endorse- 
ment and shipping bill must be written and arranged in 
such form and manner as the collector and controller 
require.* 

The master of any ship about to depart from any port 
in the United Kingdom, or in the Isle of Man, for parts 
beyond seas, can, qpon due application made by him, 
receive from the searcher a victualling bill for the ship- 
ment of such stores as he requires, and as shall be 
allowed by the collector and controller, for the use of 
the ship, according to the voyage upon which she is 
about to depart ; and no article taken on board the ship 
is deemed to be stores except such as are borne upon 
the victualling bill.' 

The statute fixes no precise amount of stores which 
mnst be taken on board for any particular voyage ; but 
it isjtn especial duty of you, as master, to take on board, 
a sufficient and adequate supply of stores and of water, 
calculated for the longest extent of the voyage. If there 
should be an inadequate supply of either taken on board, 
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at the port of loading, it would be very donbtful how far 
the vessel can be considered seaworthy at the- time of 
sailing; and, at all events, if, in consequence of a defi- 
ciency either of water or stores at sailing, you are 
obliged to go into a port for a supply, there is little 
doubt this would be held a deviation, and, in case of 
any accident, would render the insurance null. 

Before any ship can be cleared outwards at any port 
in the United Kingdom, or Isle of Man, for parts 
beyond the seas, with any goods shipped on board at 
that port, the master must deliver a content of the ship 
to the searcher, setting forth, — the name and tonnage 
of the ship, — the place or places of her destination, — 
the name of the master, — an account of the goods 
shipped on board, — and of the packages containing 
these goods, and of the numbers and marks upon these 
packages, — and a like account of the goods on board, 
if any, which have been reported inwards for exportation 
in that ship, so far as any of these particulars can be 
known by him. Before the clearance, also, the cockets, 
with the endorsements and clearances thereon, for the 
goods shipped, must be finally delivered by the respec- 
tive shippers of the goods, to the searcher, who files 
these together, and attaches, with a seal, a label to the 
file, showing the number of cockets contained in that 
file ; and he compares the particulars of the goods in 
the cockets with the particulars of the goods in the con- 
tent, and attests the correctness thereof by his signature 
on the label and on the content. The masted must also 
make and sign a declaration, before the collector and 
controller, to the truth of the content, and answer to 
either of them such questions concerning the ship, 
cargo, and intended voyage, as may be demanded of 
him. Thereupon the collector or controller clears the 
ship for her intended voyage, and notifies the clearance, 
and its date, upon the label to the file of cockets, and 
upon the victualling bill, and also in the book of sM|>'s 
entries outwards, for the information of all parties inter- 
ested, and transmits the content, the cocket, and the 
victualling bill to the searcher, and the particulars con- 
tained in the content must be written and arranged in 
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such form and manner as the collector and controller 
require.® 

The file of cockets and the victualling bill must be 
delivered by the searcher to the master of the ship, at 
such station within the port, and in such manner as the 
commissioners of customs may appoint for that purpose; 
and that file of cockets and victualling bill so delivered 
must be kept by the master, as the authority for depart- 
ing from the port, with the several parcels and packages 
of goods and stores on board, so far as they agree with 
the particulars of the endorsements on the cockets, or 
with the victualling bill.' 

If any passengers are to depart in any ship from the 
United Kingdom, or Isle of Man, for parts beyond seas, 
the master can pass an entry, and receive a cocket in 
his own name, for the necessary personal baggage of all 
such passengers, and can duly clear the baggage for 
shipment on their behalf, stating, in the clearances, 
the particulars of the packages, and the names of the 
respective passengers. If the ship is to take no other 
goods than the necessary personal baggage of the pas- 
sengers actually going the voyage, the master can enter 
the ship outwards in ballast, for passengers only ; and 
if no other goods than this baggage, duly entered and 
cleared, be taken on board, the ship is to be deemed a 
ship in ballast, notwithstanding such baggage, and it is 
described in the clearance, — on the content, — on the 
label to the cocket or cockets, — on the victualling bill, — 
and in the book of ship's entries, as a ship cleared in 
ballast, except as to the necessary personal baggage of 
passengers going the voyage.* 

If tlie ship is to depart in ballast from the United 
Kingdom, or Isle of Man, for parts beyond seas, having 
no goods on board, except the stores of the ship, borne 
upon the victualling bill, or any goods which have been 
reported inwards for exportation in the same ship, the 
master must, before her departure, answer such questions 
to the collector or controller, touching her departure 
and destination, as may be demanded of him ; and, 
thereupon, the collector or controller clears the ship in 
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ballast^ and notifies llie dearaaice and its date upon the 
Tictualling bill, and also in the book of ship's entries 
outwards^ for the infonnation of all interested^ and 
the victualling bill must be kept by the master as the 
clearance of the same f and, if there are on board any 
goods of the inward cargo, which were reported for 
exportation in the same, the master must, before 
clearance outwards, deliver to the searcher a copy of 
the report inwards of the goods certified by the col- 
lector and controller; and that copy being found to 
correspond with the goods so remaining on board, is 
the authority to the searcher to pass the ship with these 
goods on board, and, being signed by the searcher, and 
filed with the cockets, is the clearance of the ship for 
those goods.' 

The officers of the customs can go on board any ship 
after clearance outwards, within the limits of any port 
in the United Elingdom, or Isle of Man, or within four 
leagues of the coast, and demand the file of cockets, 
and the victualling bill ; and, if there be any goods or 
stores on board, not contained in the endorsements on 
the cockets, nor in the victualling bill, such goods or 
stores are forfeited ; and if any goods contained in the 
endorsements are not on board, the master forfeits £20 
for every package or parcel of goods in the endorse- 
ments, and not on board ; and if any cocket be at any 
time falsified, the person who falsified, or who has wilfully 
used the same, forfeits £100.* 

Every ship departing from any port in the United 
Kingdom, or Isle of Man, must bring to at such stations 
within the ports as shall be appointed by the commis- 
missioners of customs, for the landing of officers from 
such ships, or for further examination previous to de- 
parture.^ And no goods can be put off, from any wharf, 
quay, or other place, or can be waterbome, in order to 
be exported, but only on days not being Sundays or 
holidays, and in the day-time; — from the 1st Sep- 
tember until the 3 1st March, between sun-rising and 
sun-setting; and from 31st March to 1st September, 
between ^e hours of seven o'clock in the morning and 
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four in the afternoon ; nor can anj goods then be pnt 
off, or waterboine^ for exportation, unless in the presence 
or with the authority of the proper officer of customs, 
nor except from a legal quay, appointed by her Majesty, 
or at some wharf, quay, or place appointed by the com- 
missioners of customs for the shipping of such goods 
by suiTerance.' 

Having thus given you the custom-house regulations 
for the shipping of goods for exportation, and the 
clearances of vessels for parts beyond the seas, I now 
proceed to the shipping of goods to be carried coastwise, 
and to the clearance of vessels trading coastwise. 

All trade by sea, from any part of the United King- 
dom to any other part thereof, or to the Isle of Man, or 
from one part of the Isle of Man to any part of the 
United Kingdom, or from one part of the Isle of Man to 
another part thereof, is deemed to be a coasting trade, 
and all ships, while employed therein, are to be deemed 
to be coasting ships ; and no part of the United King- 
dom, or of the Isle of Man, however situated with regard 
to any other part, is to be deemed, in law, with reference 
to each other, to be parts beyond seas, in any matter re- 
lating to the trade, or navigation, or revenue of the 
realm.' But all goods liable to duty of customs upon 
the importation, or bringing of them into the Isle of 
Man, when brought from the United Kingdom into that 
island, and all vessels bringing the same, are liable to 
the same rules and regulations as are required by law, in 
respect of goods imported into that island from foreign 
parts, and in respect of the vessels bringing the same ; 
and all penalties and forfeitures inflicted by law for any 
breach of the said rules and regulations, attach upon all 
goods so brought into that island, contrary to the rules 
and regulations, or any of them, and upon all persons 
committing any breach thereof. The commissioners of 
the treasury can determine and direct, in what cases the 
trade by water, from any place on the coast of the United 
Kingdom to another of the same, shall or shall not be 
deemed a trade by sea, within the meaning of the act> 
or of any act relating to the customs.^ 
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No goods can be carried in any coasting ship^ except 
such as are laden to be so carried at some port or place 
in the United Kingdom^ or at some port or place in the 
Isle of Man^ respectively ; and no goods can be laden 
on board any ship, to be carried coastwise, until all goods 
brought in that ship from parts beyond seas have been 
unladen. If any goods have been taken into, or put out 
of, any coasting ship at sea, or over the sea, — or if any 
coasting ship touch at any place over the sea, — or deviate 
from her voyage, unless forced by unavoidable circum- 
stances, — or if the master of any coasting ship which has 
touched at any place over the sea, do not declare the 
same in writing, under his hand, to the collector or con- 
troller at the port in the United Kingdom, or Isle of 
Man, where the ship afterwards first amves, the master 
forfeits £200.» 

No goods can be laden on board any ship in any port 
or place in the United Kingdom, or Isle of Man, to be 
carried coastwise, in any such port or place, from any 
ship, until due notice in writing, signed by the master, 
has been given to the collector or controller, by the 
master, owner, wharfinger, or agent of tho ship, of the 
intention to lade goods on board the same to be so car- 
ried, and until proper documents have been granted, as 
will be after noticed, for the lading or unlading of the 
goods. These goods cannot be laden except at the times 
and places, in the manner, by the persons, and under 
the care of the ofiicers after mentioned ; and any goods 
laden to be so carried, contrary to the statute, are to be 
forfeited.* 

The notice in writing, referred to in the above section, 
must state the name and tonnage of the ship, — the name 
of the port to which she belongs, — the name of the mas- 
ter, — the name of the port to which she is bound, — and 
the name or description of the wharf or place at which 
her lading is to be taken in ; and this notice must be 
signed by the master, owner, wharfinger, or agent of the 
ship, and is entered in a book to be kept by the collec- 
tor, for the information of all parties interested. In 
€yery notice for the lading of the ship, there must be 
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Stated the last voyage on which she arrived at that port ; 
and^ if that voyage has been from parts beyond seas^ 
there must be produced with the notice, a certificate from 
the proper officer, of the discharge of all goods, if any, 
brought in the ship, and of the due clearance of the ship 
inwards of that voyage.* 

Upon the arrival of any coasting ship at any port in 
Great Britain from Ireland, or, in Ireland, from Great 
Britain, the master must, within twenty-four hours after 
arrival, attend and deliver the notice already mentioned, 
duly signed by him, to the collector or controller. If 
the vessel have on board any goods subject, on arrival, 
to any duty of excise, or any goods imported from parts 
beyond the seas, the particulars of these goods, with the 
marks and numbers of the packages containing them, 
must be set forth in the notice ; and if there be no such 
goods on board, then it must be declared in the notice 
tiiat no such goods are on board ; and the master must 
answer any questions relating to the voyage that may 
be demanded of him by the collector or controller. A 
master failing, in due time, to deliver this notice, and 
truly to answer these questions, forfeits £100.' 

When due notice has been given to the collector or 
controller at the port of lading, of the intention to lade 
goods on board a coasting ship, the collector or con- 
troller grants a general sufferance for the lading of 
goods, without specifying the same, at the wharf or 
place expressed in the sufferance ; and that sufferance 
is a sufficient authority for lading any sort of goods, ex- 
cept such (if any) as may be expressly excepted therein. 
But, before any sufferance can be granted for any goods 
prohibited to be exported, the master or owner, or the 
shipper of the goods, must give bond, with one sufficient 
security, in treble the value of the goods, that the same 
shall be landed at the port for which the sufferance is 
required, or shall be otherwise accounted for to the satis- 
faction of the commissioners of customs.* 

Before a coasting ship can depart from the port of 
lading, an account, together with a duplicate thereof, all 
fairly written and signed by the master, must be deli- 
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vered to the collector or controller^ and in that account 
must be set forth the particulars required to he entered 
in the cargo-hook, after mentioned, of all foreign goods, 
and of all com, grain, meal, flour, or malt, laden on 
board, and, generally, whether any or no other British 
goods are laden on board, or whether the ship is laden 
with British goods, not being of any of the descriptions 
mentioned in the act; and the collector or controller 
selects or retains one of these accounts, and returns 
the other, dated and signed by him, and noting the 
clearance of the ship thereon, and that account is the 
clearance of the ship for the voyage, and the transire 
for the goods expressed therein. If the account is false, 
or does not correspond with the cargo-book, the master 
forfeits £60J^ 

The cargo-book must be kept by the master of each 
coasting vessel, and in it must be stated, — the name of 
the ship, — of the master, — of the port to which she be- 
longs, — and of the port to which bound on each voyage. 
In this book must be entered, at the port of lading, an 
account of all goods taken on board, stating the descrip- 
tion of the packages, — the quantities and description of 
the goods, — the quantities and descriptions of any goods 
stowed loose, — and the names of the respective shippers 
and consignees, as far as any of these particulars are 
known to him. The master must produce the book for 
the inspection of the coast- waiter, or other proper officer, 
so often as the same is demanded, and who is at liberty 
to make any note or remark therein ; and if the master 
fails correctly to keep the cargo-book, or to produce the 
same, or if at any time there be found on board the ship 
any goods not entered in the cargo-book as laden, or u 
at any time it be found that any goods entered as laden 
be not on board, the master forfeits £50. If, upon ex- 
amination at the port of lading, any package entered in 
the cargo-book as containing any foreign goods is found 
not to contain these goods, ^e package and the contents 
are to be forfeited.' 

In the cases after mentioned, the collector and con- 
troller can grant for any coasting ship a general transire, 
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to continue in force for any period not exceeding cad 
year from its date, for the lading of any goods, (except 
such goods, if any, as may be expressly excepted 
therein,) and for the clearance of the ship in which 
such goods are laden, and for the unlading of the goods 
at the place of discharge, viz. : — 

For any ship regularly trading between places in the 
river Seveni, eastward of the Holmes. 

For any ship regularly trading between places on the 
H umber. 

For any ship regularly trading between places in the 
Frith of Forth. 

For any ship regularly trading between places to be 
named in the transire, and carrying only manure, lime, 
chalk, stones, gravel, sand, or any earth, not being 
fuller's earth. 

And, whenever it appears necessary to the commis- 
sioners of customs, they can grant general transires, 
under such regulations, and for such time as they may 
see fit, for lading any goods, and for clearing the 
ship in which the goods are laden, and for unlading 
the goods at the place of discharge ; but such transire 
must be written in the cargo-book required to be kept 
by the masters of coasting vessels. And if the com- 
missioners, or collector and controller, at any time, 
revoke such transires, and notice thereof be given to the 
master or owner of the ship, or to any of the crew when 
on board the ship, or be entered in the cargo-book by 
any officer of the customs, such transires become void, 
and must be delivered up by the master or owner to the 
collector or controller, or to any other officer of the 
customs demanding the same.' 

The coast-waiter, the land-waiter, the searcher, and 
any other proper officer of the customs, can, in any 
case, and at all legal times, go on board a coasting ship, 
in any port or place in the United Kingdom, or Isle of 
Man, or at any period of her voyage, and strictly search 
the ship, examine all the goods laden on board, and 
demand all documents which ought to be on board the 
ship.* 
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No goods can be shipped, or waterbome to be ship- 
ped> to be carried coastwise, in the United Kingdom, or 
Isle of Man, but only on days not being Sundays or 
holidays, and in the daytime, viz., from the 1st Sep- 
tember until the last day of March, between sun-rising 
and sun-setting, and from the last day of March to the 
1st September, between the hours of seven o'clock in 
morning and four o'clock in the afternoon; and no 
goods can be shipped dr waterbome unless in the pre<^ 
sence or with the authority of the proper officer of the 
customs, or unless at places to be appointed or approved 
by that officer.* 

I have been thus full as to these custom-house regu- 
lations, in order to put it in your own power to perform 
what is required of you, without the intervention of an 
agent, or of any other person ; and, having complied with 
all the regulations, and obtained the clearance of your 
vessel, you must also, before sailing, be punctual in 
paying the harbour and light-dues, and all other dues 
lor the vessel, because, as I will have occasion afterwards 
to notice, the neglect of this may amount to barratry 
on your part. But there is another thing which, before 
sailing, demands your most particular attention, both in 
regard to the shippers of goods and to the insurers ; and 
that is, the seaworthiness of the vessel. 

By the charter-party it is expressly agreed, and in 
every contract of insurance it is always understood, that 
the vessel must be tight, staunch, and strong, properly 
manned, provided with all necessary stores, and in all 
respects fit for the intended voyage ; and although, in 
the charter-party, the construction is not so strict, pro- 
vided the contract for the carriage of the goods be sub- 
stantially performed, and any loss or damage to the 
goods, arising from leakage, or the unseaworthiness of 
the ship, may be made up to the shipper by the loss of 
the freight, or in damages, yet, in insurance, the policy 
becomes absolutely void, if there be any part of the 
ship unseaworthy at the time of sailing ; nor will the 
Ignorance of you or your owners be the least excuse 
for any defect or disrepair in any part of the vessel^ 
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because you are bounds at all events, to have the vessel 
strictly in "tanns of your contract, and in a state sufficient 
to carry the goods under that contract against all events 
other than the acts of God and of the Queen's enemies. 
Nor will any survey of the vessel, made previous to, or 
at the time of sailing, however regular and formal it 
may have been, have the effect of relieving you of this 
obligation, or of establishing the complete seaworthiness 
of the vessel, although, such a survey may have the effect 
of raising the presumption, that the vessel was seaworthy 
at the time of sailing, and of obliging the shipper, who 
alleges damage from the state of the ship, or the insurer, 
who alleges unseaworthiness, to prove that she was not 
seaworthy. Nothing, however, will excuse you for not 
carefully and minutely examining both the interior and 
exterior of the whole vessel, before sailing; and even 
then, a hidden defect may exist which may damage the 
cargo, or make the insurance void, and your ignorance 
of that hidden defect will be no excuse ; and although 
the vessel be perfect in herself, as a vessel, yet, if, owing 
to her construction, or from any other cause, she be 
incapable of performing the voyage for which she is 
engaged, she cannot be held to be seaworthy. Thus, 
a vessel insured had been lengthened from 80 to 113 
tons burthen, but the new parts had not been fastened 
with knees, as was usual and proper for vessels of such 
a burthen ; she was freighted for a foreign voyage, but 
sailed heavily, and was at last lost ; and, in an action 
on the policy of insurance, the underwriters were held 
to be discharged, on the ground of the vessel not beixg 
seaworthy.* 

It is not merely to the hull of the vessel, however, 
that your examination must be directed ; you must also 
take care that the vessel is properly found in tackling, 
rigging, and sails. I will give you two instances, the 
first of which applies to the ground tackling, and the 
second to the sails. The ship insured was riding at 
anchor in Leith roads, with her best bower anchor, and, 
having driven in a breeze, the master dropped the small 
bower anchor, but the cable broke ; for the purpose of 
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dunning into Leith harbour^ the master cut the cable^ 
but the vessel took the ground near the beacon ; and, in 
an action against the underwriters it was proved that the 
x^bles were rubbed and injured, and too light and short, 
and the House of Lords held that the warranty of sea- 
worthiness had not been complied with, and that, there- 
fore, the underwriters were discharged.^ In another 
jcase, the vessel insured was sufficient and seaworthy in 
the hull, and the sails to be used in stormy weather were 
in good condition, but the main- top-gallant sails and 
studding sails, which are serviceable in light breezes, 
were rotten, and almost unserviceable ; and it was held 
that the risk being thereby greatly increased, the policy 
x)f insurance had never attached, and therefore an action 
against the underwriters could not be supported.' 

I am afraid it is too common a practice among ship- 
masters, with a view no doubt of saving expenses and 
time in harbour, to postpone the caulking of the upper 
parts of the vessel, and the overhauling and repairing of 
the tackling and rigging, until the vessel be fairly out at 
sea, when these can be done by the crew : but this is a 
dangerous practice, and ought not to be followed, because 
you ought to be fully aware that if, at the commence- 
ment of the voyage, the vessel is not sufficiently tight 
and staunch, and fully provided with all proper tackling 
and apparelling necessary for the voyage she is about to 
undertake, not only will the insurance be void, but you 
will be liable to the shippers for any loss or damage they 
may sustain through this deficiency. 

Another essential in the seawordiiness of the vessel is, 
that the master must be a person of competent skill. 
On this 1 need not here enlarge ; but I will just show 
you, in one case, the consequences of the master's igno- 
rance. A vessel was insured to her loading port or ports 
on the coast of Spain, within the Straits of Gibraltar, 
including Tarragona, and not higher up the Mediter- 
ranean: Tarragona was at that time in possession of 
the Spanish, who were allies to this country, but Barce- 
lona, lying further up the Mediterranean, was then in 
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possession of the French. The master was entirely igno^ 
rant of the coasts and although it was his intention to go 
into Tarragona^ yet he passed that port in the nighti 
and> mistaking Barcelona for Tarragona, he was enter- 
ing the former port, when he was captured by the French. 
It was held that, by sending out a master who was totally 
ignorant of the one port and the other, the implied war- 
ranty of seaworthiness was not complied with, and there- 
fore the insured could not recover.* To this qualifica- 
tion of the master, I may add that> if the voyage is to be 
of any length, there must be an officer on board capable 
of supplying the master's place, in case of illness or in- 
disposition, and that if there be no such officer, the vessel 
is not seaworthy, and the underwriters will be dis- 
charged.^ 

I need scarcely add, that it is an equally important 
essential of seaworthiness, that, at sailing, the vessel be 
manned with a crew competent for the voyage. I have 
already remarked that, at a port in this country, there 
will be little difficulty in engaging such a crew; but the 
difficulty may occur at a port abroad ; and I will give 
one instance of the difficulty in which a master may be 
placed in this respect. A vessel was insured from Cuba 
to Liverpool, and her complement was ten men ; at 
Cuba the master was unable to engage ten men for the 
whole voyage, but he engaged eight men for Liverpool 
and two for Jamaica; the vessel sailed, and proceeded 
to Jamaica, where she landed the two men, and pro- 
cured other two, and was afterwards lost ; but, in an 
action against the underwriters, it was held that if eight 
men "were sufficient for the voyage, the touching at 
Jamaica was a deviation ; and if eight were not suffi- 
cient, that then the voyage had no proper commence- 
ment, as the vessel was not seaworthy when she sailed.' 

It is, no doubt, sufficient if the vessel be seaworthy at 
the time of sailing, although she become otherwise in 
an hour thereafter ; but, if she become unable to per- 
form the voyage in a short time after sailing, without 
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some visible or adequate cause to produce this effect, as 
the starting of a plank, or other accident, the pre* 
sumption is, that this inability arose from causes which 
existed previous to her sailing, and that, at the time of 
sailing, she was not seaworthy^ 

Before you sail, it will be proper, and indeed quite 
requisite, that your owners furnish you, not only with 
copies of the charter-parties, where any have been 
entered into for the conveyance of the goods, but also 
with copies of the policies of insurance which have been 
effected both on the ship and goods. A prudent owner 
ought never to allow his master to sail without these, so 
as he may be fully aware of the terms upon which these 
have been effected, and conduct the voyage accordingly. 
Equally essential is it that you have a supply of all the 
newest charts for the voyage ; and now-a-days a vessel 
is hardly deemed seaworthy, at least for a long voyage, 
unless she is provided with a well-regulated chronometer, 
a marine barometer, or a sympiesometer. I know that 
there are some lurking prejudices against the utility of 
these instruments, although I understand that the marine 
barometer is now generally preferred, for some voyages, 
to the sympiesometer; but these prejudices arise from 
ignorance, and must vanish with increased knowledge 
and experience. I will just give you one instance of 
the great utility and benefit of the marine barometer, 
derived from the personal experience of an established 
author, who himself was one the crew, and with it I will 
conclude this long letter. — " I was in a southern latitude. 
The sun had just set with placid appearance, closing a 
beautiful afternoon ; and the usual mirth of the evening 
watch was proceeding, when the captain's order came, to 
prepare with all haste for a storm. The barometer had 
begun to fall with appalling rapidity, — as yet, the oldest 
sailors had not perceived a threatening sky, and were 
surprised at the hurry and extent of the preparations ; 
but the required measures were not completed, when a 
more awful hurricane burst upon them than the most 
experienced had ever braved." And the author adds, 
" in that awful night, but for the little tube of mercury 

7 Wation V. Clarke, 12th May, 1 813. 1 Dow. 336. 
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which had given the warning, neither the strength of 
the noble ship^ nor the skill and energies of the com- 
mander, could have saved one man to tell the tale.'*^ 

This may establish your confidence in the marine 
barometer, or sympiesometer, and cause you to pay 
strict attention to the indications exhibited by either of 
these instruments during a voyage, and take the neces- 
sary precautions accordingly. 

I am, &c. 



8 1 Amot's Physics, 360. 
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Embargo— what it is— does not render contract null— only tem- 
porary restraint on performance — when removed, performance 
must be made — exception — seamen's wages during embargo—- 
sailing^when to sail — conditions in policy to sail or depart on or 
before a certain day — examples — not to sail after a certain dayc— 
instances of what is a sailing under this warranty — it must be 
strictly complied with — examples as to — taking a pilot — master 
or mate certified under statute — general rule as to employment 
of pilots — Trinity House of Deptford Stroud — limits of Trinity 
House pilots — local pilots — lists of must be sent to Trinity House 
— •p^urticular description of pilot in license — must write his chris- 
tian and surname in the log — and master must insert it in report 
of vessel inwards — penalty on master continuing unlicensed person 
after offer by pilot — but offer to take charge must be made to 
master — and license produced — licensed pilot supersedes unlicen- 
sed person — exceptions — pilot refusing, «fcc., to go off — quitting 
vessel — using boats, ifec, unnecessarily — lending license, ifec. — • 
rules as to London docks — master reporting £ilse draught of water 
—responsibility of masters and owners — exceptions — ^judicial re- 
marks on foregoing sections — certain vessels exempted from em- 
ploying pilots — tables of pilotage — pilots in Scotland — Trinity 
Mouse pilots — appointment and qualifications — exclusive rights 
of Trinity House — lists of pilots — license must be registered*— 
licensed pilot supersedes unlicensed person — penalty — bye-laws 
of corporation — pilot refusing to take charge, dec. — conducting 
into danger, <kc. — employing boat, dec, unnecessarily — must not 
be taken to sea — payment and recovery of pilotage — responsi- 
bility of masters and owners — riding by buoys, dtc. — carrying her 
m^esty's colours — striking sail. 

Gentlemen^ 

You may have thus cleared your vessel at the 
custom-house^ aud she may be in all respects seaworthy 
and fit for the mtended voyage, yet there may he an ob- 
stacle to your sailing on that voyage, by commerce with 
the country to which she is destined being prohibited, 
or by an embargo being laid on in the port of lading ; 
although, in all likelihood, an embargo will at the pre- 
sent day be a matter of seldom occurrence. But it is 
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necessary you should be made aware of the effects, both 
of a prohibition of commerce, and of an embargo ; and 
this seems the proper place for imparting such know- 
ledge. 

If, before the commencement of the voyage, commerce 
be prohibited between the country to which the ship or 
cargo belongs, and the country to which they are des- 
tined, or should war or hostilities break out between 
these countnes, the contract for the conveyance is at an 
end ; although this effect ought not to follow if the pro- 
hibitions had been made public, or war declared, after 
the vessel had departed on the voyage, and before its 
completion. Neither can the existence of hostilities, or 
the breaking out of war, between the country or place to 
which the ship or cargo belongs, and any other country 
to which these are not destined, have the effect of putting 
an end to the contract, although such an event may ren- 
der the performance of it more hazardous and expensive.* 

But, as the laws of one nation do not give effect to the 
positive institutions of any other nation, — should the 
merchant hire the ship to go to a foreign port and take 
on board a cargo which he becomes bound to load there, 
but the exportation of the intended articles is prohibited 
by the government of that country, — and if a ship is 
hired to export a particular cargo, and the commodities 
which are to compose that cargo are prohibited, by the 
laws of the country to which the ship and cargo belong, 
to be exported, — it is reasonable to hold that the contract 
will be at an end on both sides, and that the owners will 
not be liable in damages to the merchant, nor the mer- 
chant to the shipowners.* 

An embargo is the most frequent cause of detention 
which has occurred in the law of insurance, and that em- 
bargo is laid on by a proclamation or order of govern- 
ment, usually issued in time of war or pending hostilities, 
prohibiting the departure of ships or goods from the 
ports of either state, or to exclude them from the ports 
of this country f and an embargo in this country, when 
founded on a previous law, is equally binding as an act 
of parliament. But, in your situation of master, you 

1 Abbot, 606. 8 Abbot, 597. S iMar.Sn. 2 Arn. 814. 
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are not called upon to judge of the legality or illegality 
of an embargo laid on in any port : because, whether it 
be legal or illegal, the temporary detention of the ship 
or goods will have the same effect ; and, under the policy 
of insurance, the underwriters are liable for the loss which 
may be occasioned by that detention. In so far as 
fieighters or charterers are concerned, however, an em- 
bargo in the port of lading, or in any other port at which 
the vessel may necessarily touch in the course of her 
voyage, does not put an end to the charter-party or 
affreightment contract; but it may operate as a tempo- 
rary restraint on the performance of it. And, therefore, 
when the embargo is removed, the previous existence of 
it will be no excuse for you not then performing your 
voyage ; and if it be not so performed, you and your 
owners will be liable to the freighters in damages:* but 
if the goods be such as will keep till the expiry of the 
embargo, and the voyage be then performed, the freight 
will, of course, be due. To this rule there is only one 
exception, and that is, when the embargo has been im- 
posed by the merchant's country, by way of reprisals 
and partial hostilities against the country of the ship, — 
such as was the embargo imposed by the British govern- 
ment in 1801, on all Swedish vessels in the ports of this 
country, in consequence of which several cases arose. 
In one case, a Swedish vessel had been chartered to go 
from London to St. Michael's, for a cargo of fruit, and, 
having sailed on that voyage, was driven back to Rams- 
gate harbour, and there detained by the embargo, 
although, after the embargo was taken off, the master 
offered to proceed, but was prohibited by the merchant, 
— the fruit season having then passed : it was held that 
the master had no action of damages against the mer- 
chant for non-performance of the contract.^ And, in 
another case, a Swedish vessel had sailed from this 
country, with a British cargo of fish, and had proceeded 
a few days on her voyage, but, meeting bad weather, 
became leaky, and returned to Falmouth, where, after 
a few days, the embargo was imposed, and the cargo 



4 Hadley v. Clerk. 8 T. R. 259. 
5 Touteng v. Hubbard. 3 B. P. 291. 
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was unlivered and returned to the owners : — it was held 
that the merchant was not liahle in freight.* 

You will bear in mind, that sailing out of port in 
breach of an embargo is an act of barratry on your part;^ 
but, as in a question with underwriters, it does not mat- 
ter whether the embargo was legal or illegal, the injury 
to the ship or goods by the detention being the same, 
the underwriters are liable for the loss thereby occasioned. 
You ought, therefore, immediately to put your owners 
and the shippers in possession of all the information you 
can obtain, as to the probable duration of the embargo, 
so as to enable them to make their election, whether 
they shall treat the detention as a total loss, and give 
notice accordingly of their intention to abandon to the 
underwriters.* But you will observe that, although, at 
one time, it was rather a disputed point, whether, during 
the continuance of an embargo, the seamen were entitled 
to their wages, yet, under the present Merchant Sea- 
men's act, no such question can occur, — as the causes of 
forfeiture are specially defined ; and — as was held in the 
embargo cases which occurred in 1800, — the agreement 
with the mariners continues and is in force from the 
commencement of the articles, up to and at the period of 
the ship s arrival at her port of discharge, and the final 
termination of her voyage there. 

But let us now proceed to the sailing of the vessel 
from her port of lading, and the commencement of the 
voyage, after she has been duly cleared at the custom- 
house, and is in every respect seaworthy. Under the old 
sea-laws the master was required, before he hoisted sail, 
to advise with the pilot, the mate, and the crew as to the 
sailing, and to follow the advice of the majority, where 
it was notplainly erroneous ; but in this country, and at 
the present day, the master himself has the entire ma- 
nagement of the ship and of her sailing, only he must 
take care not to sail in stormy or tempestuous weather, 
or in a dangerous gale, or in foggy weather.* 1 1 is a 
common stipulation in charter-parties that the vessel 

6 Isabella Jacobina, Sovergreen, 13th October, 1801. 4 Rob. 77. 

7 Robinson v. Ewer. 1 T. R., 97. 8 2 Mar. 568. 2 Am. 815. 

9 Abbot, 351. Qirolamo Ooirnoyich, 2l8t Nov. 1834. 3 Hag. 176. 
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shall sail with the first fair wind for the voyage, or the 
first fair wind for the port of destination; and, although 
where there is such a stipulation, any short delay in S2ul- 
ing fi*om these causes will not affect the right to freight, 
yet it is your unquestionable duty to sail without any 
delay, as soon as the weather permits, so as to avoid any 
chance of dispute with the freighter. 

But if there is a condition in the policy of insurance, 
that the vessel shall sail or depart, from the port or 
place, on or before a day certain, this is a difierent mat- 
ter ; and the vessel must actually break ground and sail 
upon the intended voyage by that day, otherwise the 
insurance will be void. It does not matter how short a 
distance she may proceed, or though she may be put 
back by stress of weather, or an embargo be laid on, 
provided the vessel has actually commenced sailing on 
the intended voyage, on the stipulated day,* 

It will be proper to give you an instance or two, — 
although it is necessary to mention that there is a dis- 
tinction admitted between the expressions to sail, and 
to depart from the port by a certain day — the foimer 
being understood of the vessels getting under weigh on 
her voyage, although she may only proceed a short dis- 
tance — but the latter requiring an actual departure from 
the port, or out of the port, at which the voyage is to 
commence.* 

In one case, the vessel was insured at and from Suri- 
nam, and all or any of the West India Islands, except 
Jamaica, to London, and she was warranted to sail with 
convoy, on or before 1st August; having taken in her 
cargo at Surinam, she sailed from that island before the 
first, but on the 4th she arrived at Tortola, seeking con- 
voy ; she sailed from thence, and was lost on her home- 
ward voyage ; — bat it was held that the warranty in the 
insurance had been fully complied with.' In another 
case, the vessel was warranted to depart from Demerara 
on or before the 1st August; the goods insured were 
loaded, and the cargo completed in the river, and the 
vessel having been cleared at the custom-house, the mas- 

1 1 Mar. 365. 2 Park, 669. 2 Park, 671, 683. 
3 Wright o. Shiffiier. S Camp. 247. 
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ter proceeded down, and about two miles out to sea, 
where the tide being low, the vessel anchored ; on 3rd 
August the vessel crossed the shoal and stood out to sea, 
but soon after was lost by a peril of the sea ; — it was 
held that this was a sailing within the meaning of the 
warranty.* Nor will it be a compliance with a warranty 
to sail on or before a day certain, that the vessel was 
ready to sail by that day, and had proceeded for a short 
distance along her moorings, — or was prevented from 
sailing by stress of weather.^ 

But when the vessel is warranted to depart on or be- 
fore a day certain, nothing short of an actual departure 
from port on that day will satisfy it. As, where a vessel 
was warranted to depart from the port of loading on or 
before the 15th of September, — the vessel had completed 
her loading, obtained her clearances, and sailed on the 
9th ; but, in consequence of the wind changing, she 
could not get out of harbour — was obliged to come to 
anchor — and was detained in the mouth of the harbour 
till after the 15th : — it was held that, though under a 
warranty to sail merely, this sailing would have been 
sufficient, yet that nothing less than an actual departure 
from port would satisfy a warranty to depart.^ 

The same principle applies where the warranty is that 
the vessel shall not sail /row a certain'port or /or another 
port after a certain date, in which case, if the vessel sail 
after the date, the insurance is void. Thus, where freight 
was insured with an association in North Shields, subject 
to the rules and" regulations of the club, one of which was 
that vessels should not sail from ports in England after 
the 1st of September, the time of clearing at the custom- 
house being deemed the time of sailing, provided the 
skip was then in readiness for sea : the vessel dropped 
down the river, from the port of Sligo, before the 1st of 
September, in readiness for sea, except that she had not 
her full cargo of ballast, there being a bar at the mouth 
of the river which the ship could not have crossed with the 
whole of the ballast on board ; boats were, however, in 

4 Lang v. Anderton, 24th November, 1824. 3 B. C. 342. 

5 Wilson V. Tenterden, 1st March, 1829. 1 D. L. 218. Nelson v. Salvador, 

M. M. 309. 

6 Moir V. Bo. Ex. Am. Co., 25th January, 1816. 3 M. 8. 461 . 4 Camp. 84. 



LETTEE V. 69 

waiting on the outside on the 1st of September, to ship 
the remaindar of the ballast, and the vessel crossed the 
bar on that day, but struck in doing so ; and to ascer- 
tain the damage, the master put into an adjoining port, 
without taking in the rest of his ballast, which was not 
done till the 4th, and on the 8th the vessel proceeded on 
her voyage : — ^it was held that the dropping down the 
river and crossing the bar, without full ballast, was not a 
sailing, and that until the ballast was completed she was 
not ready for sea, within the rule referred to in the 
policy.' 

A question nearly similar occurred in the following 
case : — A ship was insured with a club, on a time policy, 
warranted not to " sail foreign " after the time restricted 
by the club-rules ; these rules or wan'anties limited the 
time of sailing to different parts of the world, and by a 
distinct warranty it was declared that the time of clear- 
ing at the custom-house should be deemed the time of 
sailing, provided the ship was then ready for sea : the 
ship insured was bound for the Bay of Fundy, from 
Dublin, and the last day for sailing, by the rules, was 
the 1st of September ; on the 31st of August she cleared 
out, and dropped down the Liffey on the 1st of Septem- 
ber, with an incomplete crew, (though a full complement 
had been engaged before clearing,) to the Pigeon-hole, 
within the port, or harbour of Dublin, assisted by a boat's 
crew ; the whole of the crew came on board during that 
day, but in the afternoon and evening the wind was im- 
favourable for going to sea, though a little before mid- 
night, when it was low water, it became fair ; about half- 
past three o clock of the morning of the 2nd she sailed 
from the Pigeon-hole, and proceeded on her voyage, and 
ultimately quitted the port of Dublin about half-past 
five o'clock on the same morning : — it was held that this 
was not a sailing in compliance with the warranty.^ 

But where a ship was warranted "not to sail for 
British North America after the 15th of August," and 
on that day she was in the dock of Dublin, but all ready 
for sea, and having cleared for Quebec, was hauled out 

7 Pettigrew v. Pringle, 4th May, 1832. 3 B. Ad, 514. 
8 Graham v. Barras. 6 B. Ad. lOU. 



70 MANUAL FOB SHIPMASTERS. 

of dock into the lAffej, as early in the afternoon as the 
tide permitted ; in consequence of the wind she could 
not get up a sail, hut was warped down the river ahout 
half a mile, when, the tide falling, she took the ground ; 
next day she was warped a little farther, and again took 
the ground, ahout ten miles from the harbour's mouth ; 
but on the 17th, the wind having changed, she set sail 
and got out to sea : — it was held that, as the vessel was 
in prosecution of her voyage on the 15th of August, 
having made a movement, though in the river, for the 
purpose of proceeding to the sea, and over the sea, to 
North America, the warranty had not been broken, and 
the insured were entitled to recover.* 

Upon the same principle, where the warranty is to 
sail after a certain day, and before another day, this 
warranty must be equally strictly complied with ;* and 
you can now imderstand that a sailing or departing under 
the warranty must be a sailing or departing with a com- 
petent crew, the necessary equipments and stores, and 
every thing requisite and in readiness for the voyage. 
The distinctions have been thus ably drawn : — "If a 
ship quits her moorings and removes, though only to a 
short distance, being perfectly ready to proceed on her 
voyage, and is by some subsequent occurrence detained, 
that is a sailing ; but it is otherwise if, at the time when 
ske quits her moorings and hoists her sails, she is not in 
a condition for completing her sea voyage."^ And this dis- 
tinction is well illustrated by the cases already referred 
to : for, in the case of Pettigrew, although the vessel had 
dropped down the river and crossed the bar before the 
fixed day, yet she was not then ready for sea, as she had 
not her full quantity of ballast on board in consequence 
of the bar, and the ballasting was not, in fact, finished 
until the 4th of September; and in Graham's case, 
though the vessel dropped down the river on the Ist of 
September to a place within the port of Dublin, yet her 
crew was incomplete, and the rest only came on board 
in the course of that day, but the wind being then 
unfavourable, she did not sail till the day following. 

9 Cockrane v. Fkher. 5 Tyrwh., 496. 1 1 Mar. 359. 
g Per Lord Tenterden in Pettigrew, ut tup. 
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WhUe, in Cockrane*s case, the vessel was all ready for 
sea on the day fixed, — was actually out of dock on that 
day, — and had begun to prosecute her voyage. The 
distinction is quite obvious between the mere act of sail- 
ing, not fit for sea, and your being then all prepared and 
ready for sea, — in which latter case only can such a sail- 
ing be held as a compliance with the warranty. 

And, as a very prominent distinctive case in such a 
wan*anty, you may take the following : — A vessel was 
warranted to sail from Portneuf, on the St. Lawrence, 
on or before the 28th of October ; the vessel sailed from 
that port on the 26th, and on the 28th arrived at Quebec, 
where all vessels leaving the St. Lawrence must clear 
out, — and on that day she completed her crew, which 
had been previously insufficient for the voyage when she 
left Portneuf, — obtained her clearances on the 29th, and 
sailed from Quebec on the 30th : — but it was held, that 
the dropping down from Portneuf to Quebec on the 26th 
was not a compliance with the warranty.' 

You, of course, understand that this warranty as to 
sailing or departing by a certain day, or not after a cer- 
tain day, is what is termed an express warranty, or a 
warranty that must appear on the face of the policy ; 
and is not an implied or understood warranty, which is 
common to all policies, and which do not, therefore, 
require to appear on the face of the policy ; so that, on 
looking at your policies you can at once see what are the 
warranties or obligations as to sailing or departing. And 
should such a stipulation appear, you must bear in mind, 
that it must be complied with to the venr letter, and, 
however innocent or excusable you may have been, in 
not complying with the warranty, or however impracti- 
cable it might have been to do so, that, in a question 
with .the underwriters, will be no excuse for the non- 
compliance and non-performance.^ 

In sailing out of harbours, down rivers, or through 
intricacies of navigation, for which neither you yourself 
nor your mate have a certificate of competency to act as 
pilot, you must take the assistance of a regular pilot, 

3 Ridsdale o. Newenham, 24th Jannarj, 18152 3 M. 8. 45$. 
4 lMar.358. 2 Park, 669. 
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where, either hy the laws of the eountry, or by asage, 
such assistance is rendered necessary. Your obligation 
to employ a pilot is quite distinct from your responsibility, 
when you have a regularly licensed pilot on board. By 
a recent statute, any master or mate, upon satisfactory 
testimonials as to sobriety and good conduct being 
lodged, either with the Trinity House of Deptford 
Stroud, or the Sub-Commissioners of Pilotage, or other 
legally constituted authority in matters of pilotage, for 
any port or district, can be examined as to bis seaman- 
ship, and his fitness to pilot any vessel of which he may 
be the master or the mate, within the limits for which 
he is so examined, and for which, if found fit to pilot 
the same, he receives a certificate, setting forth tiiese 
limits, and the vessel for which he is so certified. This 
certificate is in force for one year and no longer ; but it 
can be renewed from year to year, at the discretion of 
the authority by which it was granted, such renewal 
being endorsed on the certificate and duly signed. So 
long as this certificate is in force, it is a full and sufiScient 
authority for the person to whom the same has been 
granted, to pilot and conduct, within the limits specified 
in his certificate, the vessel of which he may be the 
master or the mate, without the aid or assistance of any 
duly licensed pilot, and without being subject to any of 
the penalties imposed by any act or acts, or by or under 
any charter or charters relating to pilotage. But any 
person to whom the certificate has been granted, and 
who does not employ a duly licensed pilot, must pilot 
and conduct his vessel without the aid or assistance of 
any unlicensed pilot ; and no authority in pilotage can 
grant any such certificate, in respect of any part or place 
in which they have no jurisdiction in matters of pilotage, 
and where a concurrent (conjunct) jurisdiction exists, 
such certificate is not valid, unless granted by each and 
every of the competent authorities having jurisdictions 
in the port or district for which the same is granted.* 

In all other instances, therefore, unless those in 
which you or your mate may be legalUy qualified to act 
as pilot, you are bound to have a pilot on board in all 

5 12 and 13 v., c. 1 
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places where, by law or usage^ a pilot is necessary, or in 
a place which is held to be in pilots' fairway ; but there 
is no doubt that it will be a sufficient discharge of this 
duty, if you take on board, as pilot, any person, who 
by the custom of the port, or by the law of the place, 
is authorised to act as pilot, provided he be not inca- 
pable, from intoxication or such other cause, of perform- 
ing his duty as such ; and if a licensed or qualified pilot 
cannot be had, you are bound to take the assistance of 
those persons who are locally acquainted with the navi- 
gation.' The general rule is, that the masters of ships 
in the foreign trade must put their vessels imder the 
charge of a pilot, both in the outward and homeward 
voyage, when required by act of parliament to do so, 
within the limits of every pilot's establishment.'^ In 
going out of harbour, there will, in general, be no diffi- 
culty as to having a pilot on board, because you have 
the power to procure one ; and, unless when you or your 
mate are certified for the port, it seems to be imperative 
on you not to sail without one. As to this there can be 
no difficulty ; and, therefore, leaving your duty in regard 
to having a pilot at your port of destination, and on your 
return to a home port, I will detail to you some of the 
leading enactments of the Pilotage Acts, as to the 
employment of pilots on the coasts of this coimtry. 

In England, the most important corporation for the 
appointment of pilots, is, the corporation of the Trinity 
House of Deptford Stroud, which appoints and licenses 
fit and competent persons, duly skilled to act as pilots, 
for the purpose of conducting all ships and vessels sail- 
ing, navigating, and passing, as well up and down, or 
upon the rivers Thames and Medway, and every the 
several channels, creeks, and docks thereof or therein, 
or leading or adjoining thereto, between Orfordness and 
London Bridge, as tdso from London Bridge to the 
Downs, and from the Downs westward, as far as the 
Isle of Wight, and in the English Channel, from the 
Isle of Wight up to London Bridge.* The Lord War- 

6 Thomson v. Bisset, 3 June, 1826. 4 S. D. 670. 

7 Law 0. HoUingsworth, l797. 7 T. B. 160. 

8 6 Geo. 4, c. 125, { 2. 
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den of the Cinque Ports,* and Constable of Dover Cas- 
tle, or his lieutenant, can also appoint and license fit and 
competent persons duly skilled as pilots, for the purpose 
of conducting all ships and vessels sailing, navigating, 
and passing from or by Dungeness up the rivers Thames 
and Medway, to London Bridge and Rochester Bridge, 
and the several channels, creeks, and docks of the same, 
and from the west buoy of the Brake, to the eastward, as 
far as the west end of the Owers ; and, at all reasonable 
times, by day and night, a proper and sufficient number 
of Cinque Port pilots, not less than eighteen at one time, 
must constantly ply at sea, or be afloat, between the 
South Foreland and Dungeness, to take charge of ships 
coming from the westward ; and they must not allow a 
vessel, having a signal for a pilot flying, to pass, without 
attempting to board her.* The corporation of the Trinity 
House of Hull and Newcastle are authorised to appoint 
sub-commissioners of pilotage, to examine pilots, and 
give licenses for them to pilot ships and vessels into or 
out of any ports, harbours, or places, within the limits of 
their respective jurisdictions.* There is also a corpora- 
tion established by statute for the regulating and licens- 
ing of pilots for the port of Tiiverpool ; and other pilots 
are appointed under local harbour acts, or ancient char- 
ters of incorporation. But the names of all pilots ap- 
pointed or licensed by any body, politic or corporate, or 
by any other person, must be transmitted to the Trinity 
House and Commissioners of Customs, London ; and a 
list, corrected up to the 31st December in each year, of 
the names and residences of all the pilots within their 
several jurisdictions, must be transmitted to these bodies, 
and, in the list transmitted to the Trinity House, there 
has to be stated any alterations in the rates of pilotage 
chargeable, or in the rules or regulations for governing 
pilots within their respective jurisdictions.* 

The General Pilots* Act contains some enactments of 
general application, which it is necessary you should 
know, and of which, therefore, I give you the following 
summary : — 

• The Cinque Ports are— Dover, Sandwich, Romney, Hastings, Hythe, 
and the ancient towns of Winohelsea and Rve. 

§ 14» 18. 1 S 6* S S 35. 
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A particular description of every pilot is written in or 
upon, or endorsed on the back of> his license ; and^ on 
receiving a pilot on boards the master must inspect his 
license. Should he have reason to think that such pilot 
is not the person to whom the license was granted, the 
master must transmit a copy of it to the corporation or 
other authority by which it has been granted, stating 
the date thereof, with such an account and description of 
the person who produced the same, as may lead to the 
discovery of the offender.^ 

Every pilot must write his christian and surname in 
the log-book of every ship or vessel entering the port of 
London, and requiring to be piloted ; and, if he insert a 
false name, he forfeits £20. In making the entry or 
report of his vessal inwards, the master must insert, or 
cause to be inserted, the name or names of the pilot or 
pilots employed or engaged to pilot his vessel into the 
port, which insertion must be made in such entry or 
report, without fee or reward, by the proper officer of the 
customs, who must report the same to the Trinity House 
daily, and to the Lord Warden of the Cinque Ports 
monthly ; and that officer can reject such entry or report, 
unless and until the name or names of such pilot or 
pilots be so inserted, or notified to the officer for inser- 
tion. The principal searcher or clearing officer at Graves- 
end must demand and t^e the name or names of tl^ 
pilot or pilots of all vessels clearing outwards from the 
port of London ; and he transmits monthly lists of the 
names to the Trinity House, on pain of forfeiting a sum 
not exceeding £10, nor less than £5, to be paid by each 
and every person neglecting to comply with any of these 
regulations.* 

A master who acts himself as pilot, or who employs, 
or continues employed, as pilot, any unlicensed pilot, or 
any licensed person acting out of the limits for which he 
is qualified, or beyond the extent of his qualification, 
after any pilot, licensed and qualified to act as such, 
within the limits within which the ship may then actually 
be, has ofiered to take charge of the ship, or has made a 
signal for that purpose, — forfeits, for every such offence, 

3 $65. 4 §43. 
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double the amount of the sum legally demanded for 
pilotage ; and, over and above, he forfeits for every such 
offence an additional penalty of £6 for every 50 tons 
burthen of the ship, if the Trinity House, (as to cases 
where pilots licensed by or under that corporation are 
concerned,) or the Lord Warden, or his lieutenant, (as 
to cases when the Cinque Port pilots are concerned,) 
think proper that the person prosecuting of this addi- 
tional penalty, and certify the same in writing.*^ But, 
when the vessel is in charge of an unlicensed person, and 
a pilot duly licensed and qualified ofiers to take charge, 
that offer must, in order to charge the master with Qie 
penalty, be made to or in the presence of the master jf 
and, in order to incur the penalty, the pilot must, at the 
time of offering his services, and as required by the 
statute, produce his license to the master/ 

A licensed pilot, within the limits of his license, and 
the extent of his qualifications as therein expressed, can 
lawfully supersede in the charge of a ship or vessel any 
person not licensed to act as a pilot, or not licensed to 
act within such limits, or acting beyond the extent of his 
qualification ; and every person assuming or continuing 
in the conduct of any ship or vessel without being a duly 
licensed pilot, or duly licensed to act as a pilot, within 
the limits in which the ship or vessel may then actually 
1)6, or beyond the extent of his qualification as expressed 
in his license, after any pilot duly licensed and qualified 
to act has offered to take charge, — such person, for every 
such offence, forfeits a sum not exceeding £60, nor less 
than £20.* But any person whatsoever may lawfully, 
and without being subject to any penalty, assume or con- 
tinue in the charge or conduct of any ship or vessel as a 
pilot, where and so long as a pilot duly licensed and 
qualified has not offered to take charge, or made a signal 
K>r the purpose, or when and so long as a ship or vessel 
is in distress, or under circumstances which render it 
necessary for the master to avail himself of the best 
assistance which, at the time, can be procured.* And, 
nothing in the act extends, or can be construed to ex- 

5 ^ 58. 6 Peake v. Carrington, 2 B. B. 399. 

T Hammond v. Blake, 10 B. C. 424. 8 ^ 70. 9 ^1. 
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tend, to subject the master or owner in any of the penal- 
ties of the act for employing any person or persons 
whomsoever as pilot or pilots in and for the assistance of 
his ship or vessel whilst the same is in distress, or in 
consequence thereof, or under any circumstances which 
render it necessary for the master or owner to avail him- 
self of the best assistance which at the time can be pro- 
cured.* 

Every licensed pilot who, when not actually engaged 
in his capacity of pilot, refuses or declines, or wUfuUy 
delays to go off to, or on board of, or to take charge of 
any ship or vessel wanting a pilot, and within the limits 
specified in his license, and of which he is qualified to 
take charge, upon the usual signal being displayed from 
that ship or vessel, or upon being required so to do by 
the master or other persons having the command; or 
by any person or persons interested therein as principal 
or agent ; or upon being required so to do, in either of 
the cases aforesaid, by any officer of the corporation or 
society to which that pilot belongs ; or by any principal 
officer of the customs, unless, in any of the cases afore- 
said, it be unsafe for the pilot to obey the signal, or 
comply with the requisition, or he be prevented from 
doing so by illness or other sufficient cause to be shown 
by him ; and every licensed pilot who, on any frivilous 
pretext, quits a vessel, or declines the piloting thereof, 
after he has been engaged to do so, or after going along- 
side thereof before the service has been performed for 
which he has been hired, and without leave of the mas- 
ter, or other person in command, that pilot forfeits, for 
every such offence, any sum not exceeding £ 100, nor 
less than £10, and is liable to be dismissed from bein^ 
a pilot, or suspended as such.^ 

In case any licensed pilot employ or make use of, or 
compel, or require any person having the command or 
charge of any ship or vessel, to employ or make use of 
any boat, anchor, cable, hawser, or other matter or thing, 
in or for the service or pretended service of that ship or 
vessel, beyond what is actually and bona fide necessary 
and proper for the use thereof, with the intent thereby 

1 §61. 2 §72. 
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to enhance or increase the chaise or expense of pilotage 
or pilot assistance of that ship or vessel, whether for & 
gain or emolument of himself, or any other person or 
persons whomsoever, then, and in every such case, the 
person so offending forfeits and pays a sum not exceed- 
ing £50, nor less than £10, and is also liahle to he de- 
prived of his license, or suspended from acting as pilot' 

In case any licensed pilot lend his license to any 
unlicensed person, to assist him in acting, or claiming 
to act, as a licensed pilot, or, in case such unlicensed 
pilot, or any person not heing a pilot, but acting under 
pretext or colour of being a pilot, render himself, by 
drunkenness, incapable of conducting any ship or vessel, 
or wilfully or negligently run such on shore, or lose or 
injure the same, or the tackle or furniture thereof, or 
wilfully and knowingly conduct, lead, decoy, or betray 
any ship or vessel into danger, or unnecessarily or 
improperly cut any cable or cables of or belonging to 
any shij) or vessel, or cause or procure the same to be 
cut unnecessarily and improperly ; or if any such per- 
son, by wilful misrepresentation of any circumstances 
upon which the safety of any ship or vessel may appear 
materially to depend for the time being, obtain or 
endeavour to obtain the charge and conduct of any such 
ship or vessel, then, and in every such case, the person 
so offending, or who aids in, procures, abets, or connives 
at the committing of any such offence or offences, besides 
being liable in damages, forfeits and pays a sum not 
exceeding £100, nor less than £20; and if such person 
be a pilot, he is also liable to be deprived of his license, 
or suspended from acting as a pilot.* 

If any pilot, having the charge or direction of any 
ship or vessel within the distances appointed for the 
mooring and unmooring, moving or removing, of ships 
from the respective entrances into the docks of the port 
of London respectively, from the river Thames, and 
either intended to go into, or having recently come out 
of, the companies docks respectively, should neglect or 
refuse to obey such orders or directions as may, from 
time to ihne, be given to such pilot by the dock master 

3 s 73. 4 § 74. 
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or dock masters appointed by the said companies 
respectively, under and by virtue of and agreeably to 
the powers vested in him and them, by any act or acts 
of parliament, touching or relating to the mooring, un- 
mooring, moving, or removing, of such ships or vessels 
80 being under the charge or direction of the pilot as 
aforesaid, then, and in every such case, the pilot so 
offending, forfeits and pays a sum not exceeding £50, 
nor less than £20 ; and he is liable to be dismissed from 
being a pilot, or suspended from acting as such.' 

Every master or other person having the command, 
for the time being, of any ship or vessel, who reports, or 
is privy, or consenting to any other person reporting, to 
any pilot taking the charge of such ship or vessel, a 
false account of her draught of water, forfeits or pays 
for every such offence, in addition to the full rate of 
pilotage to the pilot entitled thereto, double the amount 
of such pilotage; and any master or other person 
having the comniand, for the time being, of any ship or 
vessel, or having any interest, share, or property therein, 
who fraudulently alters any mark in the stem or stem- 
post thereof, denoting the draught of water, he, for any 
such offence, forfeits and pays the sum of £500.* 

No owner or master of any ship or vessel is answerable 
for any loss or damage which may happen to any per- 
son or persons whatsoever, from or by reason or means 
of no licensed pilot being on board, or of no duly quali- 
fied pilot being on board thereof, unless it be proved 
that the want of such licensed, or duly qualified pilot 
respectively, has arisen from any refusal to take such 
licensed or qualified pilot on board, or from the wilful 
neglect of the master in not heaving to, or using all 
practicable means, consistently with her safety, for the 
purpose of taking on board any pilot who is ready and 
offers to take charge.^ But nothing in the act extends 
to make the owner liable, in any such case, for any loss 
or damage beyond the value of the ship and her appur- 
tenances, and the freight due or to grow due for and 
during the voyage, wherein such loss or damage may 
happen to arise.^ And no owner or master is answer- 

5 § 75. 6 § 64. 7 S 63. 8 S M. 
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able for any loss or damage which may happen to any 
person or persons whomsoever, from or by reason or 
means of any neglect, default, incompetency, or incapa- 
city of any licensed pilot, acting in the chaige of any 
such ship or vessel, under or in pursuance of any of the 
provisions of the act, where and so long as that pilot is 
duly qualified to have the charge of that ship or vessel, 
or where and so long as no duly qualified pilot offers to 
take charge thereof.' But nothing in the act deprives 
any one of any remedy or remedies upon any contract 
of insurance, or of any other remedy whatsoever, which 
such person might have had if the act had not passed) 
by reason, or on account of the neglect, default, incom- 
petency, or incapacity of any pilot duly acting in the 
charge of any ship or vessel, under or in pursuance of 
any of the provisions of the act, or by reason or on ac- 
count of no pilot, or of no duly qualified pilot being on 
board, unless it be proved that the want of a pilot, or of 
a duly qualified pilot, has arisen from any refusal to take 
a pilot, or duly qualified pilot on board, or from the wil- 
ful neglect of the master in not heaving to, or using all 
practicable means, consistently with the safety of the 
vessel, for the purpose of taking on board any pilot who 
is ready and offers to take charge.' 

In reference to the enactments of the act already re- 
ferred to, it has been judicially observed, that the object 
of the legislature in establishing pilots, was, to secure, as 
far as possible, protection to life and property, by supply- 
ing a class of men better qualified than ordinary mariners 
to take charge of ships in places where, from local causes, 
navigation is attended with more than common difficulty. 
To effect this object, it has in general been made the duty 
of the master of every ship, on arriving at any of the 
places in question, to take a pilot on board, and to give up 
to him the navigation of the vessel ; the master, however 
well qualified to conduct the vessel himself, is bound, 
under a penalty, in a great measure to divest himself of 
its control, and to give up the charge to the pilot As a 
necessary consequence, the master and owner are ex- 
empted from responsibility, for acts resulting from the 

§ 55. I i 56, 
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mismanagement of the pilot. But the legislature has 
considered that there may he some class of cases in 
which the presumption of due competency on the part of 
the master is so greats as to make it safe to relieve him 
from the obligation of taking a pilot, if he chooses to 
navigate for himself; still, however, making it the duty 
of the pilot to serve, if required so to do, and in most of 
the excepted cases preventing the master from employ- 
ing any person other than a licensed pilot, if he does not 
undertake the management himself. The language, in 
which the legislature has exempted masters and owners 
from responsibility on account of accidents arising from 
the fault of the pilot, is certainly comprehensive enough 
to embrace those latter cases, as well as those in which 
the taking of a pilot has been made a matter of absolute 
obligation ; and it may have been considered desirable 
to give this extended exemption, as an inducement to 
take a pilot, even in cases where such a course might, 
perhaps, be safely dispensed with. It is always the in- 
terest of the public, that the ship should be under the 
control of a pilot, because the legislature has taken what 
it considers due security for his competency ; and, there- 
fore, even where taking a pilot is optional, on the part of 
the master, the legislature may well have intended to 
encourage his employment, by extending to such a case 
the benefit of exemption from responsibility in the 55th 
section.' 

In another case, the same learned Judge remarked, 
that the words in the 70th section mean, the taking the 
charge and direction, as a pilot, whose appropriate and, 
indeed, sole duty it is, to select the course, and to take 
the management and conduct of the vessel, for the pur- 
pose of directing her in that course. The master of a 
vessel may, if he pleases, perfonn that duty himself; 
but, if he chooses to employ another for the purpose, he 
must employ a licensed pilot, and an unlicensed person 
taking that duty on himself, by command of the master, 
when a licensed pilot offers his service, would be liable 
to the penalty in the 70th section. But the master is 
not precluded from employing any moving power he may 

8 Parke B. in Lucy v. Ingrain, H. T. 1840. 6 M. W. 316. 
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a which the masters of ships are exempted from penal- 
ies for not taking a pilot, hut in which, nevertheless, it 
3 impossible to believe, that the legislature did not 
oean to make it the duty of the pilot to serve, if 
called on.* 

But the master of any collier, or of any vessel trading 

o Norway, or to the Cattegat or Baltic, or round the 

>Jorth Cape, or into the White Sea, on their inward or 

>iitward voyages, or of any constant trader inwards, from 

Jie ports between Boulogne inclusive, and the Baltic, 

[ all such vessels having British registers, and coming up 

by the North Channel, but not otherwise;) and any 

[rish trader using the navigation of the rivers Thames 

md Medway, ox of any vessel employed in the regular 

joasting trade of the Kingdom, or of any vessel wholly 

laden with stone from Guernsey, Jersey, Aldemey, 

Sark, or Man, and being the production thereof, or of 

3tny vessel of the burthen of 60 tons, and having a 

British register, or of any other vessel whatsoever, whilst 

the same is within the limits of the port or place to 

ivhich she belongs, the same not being a port or place 

to which particular provision has been made by any act ^ 

or acts of parliament, or by any charter or charters, for 

the appointment of pilots — the master may lawfully, 

and without being subject to any of the penalties 

imposed by the act, conduct or pilot his own vessel, 

when and so long as he shall conduct or pilot the same, 

without the aid or assistance of any unlicensed pilot, or 

other person or persons than his ordinary crew.* And 

the master or mate of any vessel being owner or a part 

owner thereof, and residing in Dover, Deal, or the Isle 

of Thanet, is not subject to any penalty for conducting 

or piloting his own ship or vessel from any of these 

places, up or down the rivers Thames or Medway, or 

into or out of any port or place within the jurisdiction 

of the Cinque Ports.* ' 

Tables of the rates of pilotage are hung up at the 
several custom-houses of- the ports in England, to which 
the rates apply ; and printed copies of the by-laws, rules, 

4 Parke B., in Lucyv. Ingram, ut sup. 
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and regulations are also hung up at the several custom- 
houses of the ports, within the limits of which pilots are 
licensed. 

In Scotland, the principal institution for the appoint- 
ment of pilots, similar to the Trinity House o£^ Dept- 
ford Stroud, is the Trinity House of Leith, which is an 
old institution regulated hy statute for the appointment 
of pilots, and for prescribing rules and regulations for 
the due performance of their duty and their good con* 
duct. But, in general, pilots in Scotland are left to the 
ordinary rules of the maritime law ; and local pilots are 
appointed, either under local statutes or harbour acts, or 
hy individuals or exportations, who, by grant or long 
usage, have acquired the right of appointing them, — as, 
for instance, the magistrates of Edinburgh in appointing 
pilots for the port, harbour, and roads of Leith. 

Persons applying to be admitted pilots by the Trinity 
House of Leith, must, besides being qualified by hav- 
ing been actually engaged and employed as seafaring 
men for seven years, and having sailed during that space 
for three years or longer in a square-rigged vessel, un- 
dergo an examination by the masters and assistants, with 
regard to their skill, knowledge, and experience in navi- 
gating, piloting, and conducting vessels of whatever de- 
scription, sailing and navigating up and down, inwards 
and outwards of the Frith of Forth, in and through the 
seas and friths, and along the coasts and islands of the 
Northern and German oceans, and in and through, and 
along, or upon the seas, friths, sounds, bays, inlets, and 
along the coasts of Scotland, and of the Orkney, Shet- 
land, and Lewis Islands ; and the examination being 
satisfactorily made, the Trinity House license and au- 
thorise the persons so examined and found qualified to 
act as pilots for all vessels, either generally over the 
whole, or within such particular port or ports, or subdivi- 
sion of the bounds or limits before mentioned, as may 
be expressed in his license, according as such person 
may, upon his examination, be found properly qualified.^ 
With the exception of the right of the magistrates 
and council of Edinburgh to appoint pilots for ^e navi- 

7 1 Qeo. 4, c. 37, S 32. 
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gation of the port^ harbour^ and roads of Leith^ and the 
liberties or privileges previously granted by any act of 
parliament^ to pilots licensed by any other body, cor- 
porate or politic, or other persons within Scotland, 
empowered by act of parliament to license pilots, or the 
authority of any such body or other persons having 
separate jurisdiction in matters of pilotage within one 
port or district in Scotland,^ — the pilots licensed by the 
Trinity House have the sole and exclusive right and 
privilege of navigating, piloting, and conducting all mer- 
chant and trading vessels up and down, along and within 
the Frith of Forth, from a line running directly from 
St. Abbs' Head, on the south side or shore, to Fifeness, 
on the north side or shore, up to Carron Roads ; and the 
Trinity House have the sole and exclusive right to license 
and authorise pilots, and possess the sole and exclusive 
jurisdiction in all matters of pilotage, within these limits. 
No unlicensed person must, after the appearance and offer 
of service of a licensed person, navigate, pilot, or conduct 
any vessel within the limits now mentioned, upon any 
ground or pretext whatever, provided such licensed pilot 
appear and make offer of his services within an hour 
after the vessel has hoisted and kept constantly flying, 
the usual signal for a pilot, the time to be ascertained by 
the oath of the master ; and, excepting cases of danger 
by stress of weather, where, before a licensed pilot has 
appeared and offered his services, it may be necessary to 
employ any unlicensed person.* 

As soon as the Trinity House licenses any pilot, his 
appointment as pilot must be published, by fixing up a 
written notice thereof at the Trinity House of Jjeith, 
and at the respective custom-houses of the ports within 
the limits of his license, which notice must specify the 
extent of his license ; and, in the month of January, 
yearly, the Trinity House must cause to be printed and 
sent to each of the custom-houses in Scotland, to be 
there hung up in some conspicuous place, an accurate 
list of all the pilots licensed by the corporation, and act- 
ing under their authority for the time, specifying the 
limits of each pilot's license.' 

8 S 36. 9 § 33. 1 § 44. 
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No licensed pilot must take chaise of any vessel^ or 
in any manner act as a pilot, or receive any compensa- 
tion for so acting, until his license be noted or registered 
by the officers of the custom-house of the place at or 
nearest to which he resides, which they must do without 
fee or reward ; nor without having his license at the time 
of his so acting, in his personal custody, and actually 
producing the same to the master or other person de- 
sirous of employing him as a pilot, under a penalty to 
the corporation, of a sum not exceeding £3 for the first 
offence, and not exceeding £6 for the second ofience, 
and under the penalty of forfeiture of his license for any 
subsequent offence.' 

Every licensed pilot is entitled, provided he appears 
and makes offer of his services within the time already 
mentioned, to supersede in the charge of any vessel, 
within the limits of his license, any person not licensed 
as a pilot, or any person not licensed within the limits 
in which such vessel may be for the time ; and every 
master or other person in command or charge of any 
vessel within the limits above specified, of the jurisdic- 
tion of the corporation, in matters of pilotage, who, 
after a licensed pilot has offered to take charge, allows 
any unlicensed person, or any licensed pilot acting out 
of the limits of his license, either to continue in or to 
assume the charge, as pilot; and every person, who 
either assumes or continues in the charge or conduct of 
any ship or vessel, as pilot, without being duly licensed 
to act within the limits in which such ship or vessel may 
actually be for the time, — for every such offence, forfeits 
and pays to the corporation, double the amount of the 
sum which would have been exigible for the pilotage, 
over and above a penalty or sum, not exceeding £6, to 
be applied in the manner mentioned in the act.' 

All persons licensed to act as pilots, by the corporar 
tion or their committee, are subject to and under the 
control, regulation, and government of the corporation 
and their successors, or of the committee to be appointed 
by them, or of the masters of the corporation, in such man- 
ner as has already been, or may from time to time be, 

2 § 43. 3 ^ 34. 
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directed and approved of by the corporation, by any by- 
law or by-laws to be from time to time passed by them, 
by virtue of the act relative to the regulation and govern- 
ment of pilots, or any other matter of pilotage.* The 
present by-laws have been approved of by the Lord Pre- 
sident of the Court of Session, and are hung up in a 
conspicuous place in the several custom-houses in Scot- 
land, and in the Trinity House of Leith.* 

If any licensed pilot, on any groundless or frivolous 
pretext, or without good, lawful, and sufficient cause, to 
be immediately assigned and shown by him, declines or 
refuses to take charge of any vessel, when required, and 
when disengaged ; or on being required by the master, 
or other person having charge, of any merchant vessel, 
he declines to go on board of that vessel; or when re- 
quired by any principal officer of customs, or by any 
person interested as principal or agent for or on behalf of 
any vessel wanting a pilot, or after he has seen the signal 
for a pilot hoisted, shall decline to go off to and take 
the charge of the vcwssel, when it is safe to do so ; or in 
any way delays going on board the vessel, and taking 
charge thereof, or quits the same, or declines the piloting 
thereof, after he has been engaged, without leave of the 
owner, master, or other person having the chief command 
or charge, and before the service has been performed for 
which he was hired ; or if he exact, or demand, or bar- 
gain for, any other or greater payment, charge, or reward 
for pilotage than is allowed by the rates legally esta- 
blished by the corporation, and in observance for the 
time being ; or renders himself incapable by drunken- 
ness of conducting a vessel ; or, from negligence, gross 
ignorance, or intention, runs any vessel on shore, or 
loses, or does any injury to the same, or to the tackle or 
furniture thereof; or lends his license to any unlicensed 
person, to enable or assist him to act, or claim to act, as 
a pilot ; or aids and assists any person or persons en- 
gaged in any smuggling transaction ; — such pilot forfeits 
and pays, to the corporation, for every such offence, any 
sum not exceeding £10, and is liable to be dismissed 
from being, or suspended from acting, as a pilot, at the 
discretion of the corporation.^ 

4 5 37. 5 s 41* 6 S 46. 
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If any such licensed pilot wilfully and knowingly con- 
ducts, leads, decoys, or betrays any vessel into danger, — 
or unnecessarily or improperly cuts, or causes to be cut, 
any cable or cables of or belonging to any vessel, — or by 
wilful misrepresentation of any circumstance, upon which 
the safety of any vessel may appear to depend, for the 
time being, — or obtains, or endeavours to obtain^ the 
charge and conduct of any vessel, — then, and in every 
such case, the pilot so offending, or aiding in, procuring, 
abetting, or conniving at the committing of any such 
offence, forfeits and pays to the corporation a penalty or 
sum not exceeding £5, and may further be either dis- 
missed from being, or suspended from acting as, a pilot, 
for a limited period, at the discretion of the corporation.^ 
And if any such pilot employ or make use of, or cause 
or require to be employed or made use of, any boat, 
anchor, cable, hawser, or any other matter or thing, in 
or for the service, or pretended service, of any vessel, 
beyond what is actually and bona Jide necessary and 
proper for the use thereof, with intent thereby to enhance 
or increase the charge or expense of pilotage, whether 
for his own gain and emolument, or for the gain and 
emolument of any other person or persons whomsoever, — 
such pilot, in every such case, forfeits and pays to the 
corporation a penalty not exceeding £5, and is also liable 
to be deprived of his license, or to be suspended from 
acting as a pilot, for a limited time, at the discretion of 
the corporation.* 

No licensed pilot must be taken to sea by the master 
or other person in command of any vessel, excepting in 
case of absolute and unavoidable necessity ; and if so 
taken to sea, he must receive lOsii 6d. per day, until he 
be returned to the port or place where he was taken on 
board, or has been discharged from the ship a sufficient 
time to have enabled him to return there.* On the arri- 
val of any vessel at, and as soon as she is safely brought 
to anchor in, any port or harbour, or roadstead, within 
the bounds or limits aforesaid, or as soon as such vessel 
quits or leaves these bounds or limits, the pilot can then 
demand the pil6tage due to him, according to the table, 

7 § 47. 8 M7. 9 s 49. 



LETTER V. 89 

4md he can quit the vessel forthwith, unless he he ex- 
pressly required by the master, or other person in charge, 
to remain longer on board, in which case he must com- 
ply, only he is entitled to 7s. per day, for all the time he 
may be so detained, over and above his fees of pilotage ;* 
and in case the charges for pilotage are not instantly paid, 
all sums of money due for pilotage to any licensed pilot, 
can be reovered from the owners or masters of all vessels 
not foreign, or from the consignees or agents thereof, or 
any other person who has paid, or made himself liable 
to pay, any other charges for the vessel, in her port of 
delivery, and can be recovered in Scotland in the same 
manner as any other charge for the vessel can be re- 
covered; and in England or Ireland, according to the 
laws and practice of these kingdoms.' 

But no owner or master of any vessel is answerable 
for any loss or damage, nor is the owner or owners of the 
vessel, or any owner or consignee of goods, prevented 
from recovering any loss or damage, upon any contract 
of insurance, or upon any other contract relating to any 
ship or cargo on board, for or by reason or in respect of 
any neglect, default, incompetency, incapacity, or mis- 
conduct of any pilot taken on board, under, or in pursu- 
ance of, or in conformity to, the provisions of the act.^ 
The same remarks apply to this enactment as I have 
made in reference to the similar enactment in the English 
Pilotage Act. 

There is another matter to which you require to 
attend, viz., — by the statute now mentioned, it is enacted 
that every person who rides by, makes fast to, or re- 
moves, or wilfully runs down, or runs foul of, any vessel 
appointed or placed to exhibit lights, or any buoy or 
beacon belonging to the corporation of Trinity House of 
Deptford Stroud, or belonging to, or placed by, any 
other corporation having lawful authority, — besides being 
liable to the expense of replacing or making good the 
damage, — forfeits, for every such offence, a sum not ex- 
ceeding £50, nor less than £10.* You will also bear in 
mind, that you cannot hoist, carry, or wear in or on 
board, the royal jack, commonly called the union jack, 

1 S 53. S § 54. 3 S 56. 4 6 Geo. IV, c. 125, § 91. 
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or any pendant^ or any such colours as are usually worn 
by her Majesty's ships, or any jack, flag, pendant, or 
colour, made in imitation of or resembling diose of her 
Majesty, under the penalty of forfeiting a sum not ex- 
ceeding £500.*^ And you also know that, in passing 
any vessel of the navy, you must strike the uppermost 
sail your own vessel is then carrying, under the pain of 
your vessel being arrested, and proceeded against for 
contempt. 

I am, &c. 
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Conduct towards seamen, and regulations for their health and 
discipline — character of men — how they must be treated — how 
they must be punished — disobedience and insubordination — cor- 
poral punishment — punishment of mutiny, &c. — what offences 
master cannot punish — how punishment should be inflicted — how 
commands should be given and enforced — conduct to apprentices 
—authority over — chastisement of — power of complaining to 
justice of peace — regulations of Mercantile Marine Act as to 
health, size, and construction of place appropriated to each man 
—supply of medicines, Ac, on board — scale issued by Board of 
Trade — medical inspectors — inspection of medicines, «fec. — certifi- 
cate of inspection — penalty for sailing without — weights and 
measures to be kept on board — seamen hurt or iiyured in service 
of ship — expense of providing medical advice, &c. — punishment 
for wilful breach of duty — neglect of duty, or drunkenness causing 
loss or serious injury to ship, <fec. — mode of punishment — periods 
of imprisonment for certain offences — reduction of provisions- 
fines to be deducted from wages — and paid to shipping masters—- 
seaman absenting himself, or deserting — punishment of — absence 
within twenty-four hours of sailing — penalty and forfeiture for 
absence or desertion — provisions of Mercantile Marine Act for 
checking desertion — punishment of — master or owner may give 
deserters, Ac, in charge without a warrant — on voyage seaman 
absent vrithout leave can be carried on board — both imprisonment 
and forfeiture may be inflicted — misdemeanors punishable bv fine 
or imprisonment — offences committed out of her Majesty s do- 
minions — offender to be sent home — naval court on voyage- 
constitution of court — powers of — report by — costs of proceedings 
—•master's general powers of punishing — caution to be observed. 

Gentlemen, 

Having, then, completed your crew, laden the 
cargo, and cleared at the custom-house, and all ready 
to sea, let me now call your attention to what should be 
your conduct towards your seamen, and what are the 
regulations as to their health and discipline during the 
voyage. This is partly left to your own good sense and 
the common law of the country, and partly, it is regulated 
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by express statute law. Allow me, in the first place, to 
make some observations in reference to the former. 

You need not be told, that, although a most useful 
class of men, they are generally ignorant and illiterate ; 
that, although exposed to constant hardships, and habitu- 
ally buflfeted by tempests, they are notoriously reckless 
and improvident ; and that, excluded, in a great degree, 
from civilized society, and the comforts of domestic life, 
they have few means of obtaining or acquiring solid or 
4iseful information. When on shore, they are too often 
the victims of intoxication, vice, and fraud ; and when at 
sea, they are as often the victims of tyranny and oppres- 
sion. For these reasons, they are a class of men pecu- 
liarly requiring protection, — both against the acts of 
others, and against themselves ; and it is on these 
accounts, that the legislature has, as far as it can, ex- 
tended its protection towards them. 

Knowing the men, therefore, that you have under 
your charge, you are not to treat them as slaves, but to 
manage them as grown-up children, — members of your 
family, who are to be kept in subordination and obedience. 
Your authority over them has been compared to the 
authority of a master over his apprentices, or of a school- 
master over his scholars ; that is, as a master can inflict 
corporal punishment upon his apprentices and scholars 
for acts of disobedience and insubordination, and to force 
compliance with his orders, — so you are entitled, upon 
the same grounds of necessity, and in the due exercise 
of a sound discretion, to exercise your authority in a 
similar manner, though in a different degree, correspond- 
ing to the extent of the disobedience and the obstinacy 
of the insubordination. Disobedience to lawful com- 
mands is a heinous offence in the eye of the law ; and, 
if allowed to pass unpunished, would be fatal, equally to 
the safety of the ship and cargo, and of the lives of all 
on board. For these reasons, the law has armed you 
with the authority necessary for the proper and safe navi- 
gation of the vessel, and for the preservation of good 
order and discipline on board ; but it is not every 
grumble at obeying orders, that must be construed into 
disobedience^ nor every intemperate expression that must 
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be looked upon as insubordination ; and you will find 
that your passion is both a bad counsellor and a bad 
guide, in vindicating your authority, and enforcing the 
necessary discipline. In all cases, where corporal pun- 
ishment absolutely requires to be inflicted, (which, under 
judicious management, it is to be hoped will be seldom,) 
the act of punishing should, when delay can be aflforded, 
be preceded by a calm and dispassionate inquiry into the 
oflfence, in council with the oflScers and passengers ; and, 
when the oflfence is fully established, then the punish- 
mrat should be awarded with coolness and equanimity, 
and inflicted with moderation. Such a course of pro- 
ceeding will have a salutary eflfect on the rest of the 
crew, and will convince them that punishment will be 
inflicted, not from caprice or passion, but as a just 
retribution for the oflfence. 

Cases may, no doubt, occur, which may not admit of 
this delay and deliberation, and where the nature of the 
oflfence justifies the extreme measure taken to punish 
it. Such are the prompt and vigorous measures, which 
require to be taken to suppress the disorders with which 
mutiny commences, or where the act of disobedience is 
so flagrant, as, if not promptly punished, may endanger 
the lives of all, and the property on board, or where the 
oflfence is committed in so public a manner as to be ex- 
posed to all. 

These, and such like, however, speak for themselves, 
and may be considered rather as exceptions to the 
general rule I have above noticed, or as dispensing with 
the observance of it. But there is another class of cases, 
in which you have no power to inflict any punishment at 
all, and in which the oflfender must be left to the proper 
tribunal of his country. These are all acts and oflfences 
which, by the laws of this country, are properly crimes ; 
and, when any of these are committed on board your 
ship, your duty is, to secure the oflfender and bring him 
home for trial, before the proper judge ; and, for this pur- 
pose, you can confine the oflfender for the safety of the 
ship, and the lives of those on board, provided it is not 
more severe and close than is necessary. 

In general, however, you may take it as a safe rule. 
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that, in a case where it is absolutely necessary for you 
to cause corporal punishment to be inflicted, that pun- 
ishment must be applied with moderation, and in a much 
less degree than the oflTence ; and for the lesser or more 
common ofTences, as intoxication, or temporary violence, 
or casual disobedience, the restraint of confinement is the 
proper punishment. Even that should be used as a preven- 
tive measure, to guard against a repetition of such offences 
in future ; and the contrition of the offender should be 
the warrant for his release, accompanied, in the presence 
of the crew, with a suitable reprimand for the conduct 
which led to his confinement, and an admonition as to 
the propriety of his behaviour in future. In no case 
should the correction or confinement be excessive or vin- 
dictive, or proceed from any intemperate passion, or, 
what you may consider, offended dignity ; for, should 
such be the case, rest assured that the effect produced 
upon the crew will be quite the reverse, from that which 
a reasonable and due correction, calmly and temperately 
awarded, ought to produce. And you should recollect, 
that where a seamen has been unduly corrected or rigour- 
ously punished, during the course of a voyage, he has 
his action of damages against you on his retuiii to this 
country ; and, in that action, it will be necessary for you 
to show that you were fully justified in what you did. 
For this puq^ose, it is most essential, that there should 
be accurately entered in the oflGicial log-book, the parti- 
culars of every offence which calls for punishment, and 
the true extent of the punishment awarded ; and that 
this entry should be authenticated by the subscription of 
yourself, of your officers, and two or more of the crew. 
Yoa should also bear in mind, that nothing will justify 
you in personally striking a seaman, without just cause, 
or in giving him a blow, however hasty and intemperate 
that may be. The seamen are your servants, and not 
your slaves ; and, although violence and passion may 
make you feared, they can never make you be obeyed 
with that spontaneous and hearty obedience, which a 
voluntary and a willing sen^ant ought to render. Your 
commands should be given with the utmost firmness, no 
doubt, and obedience to them should be punctually and 
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promptly exacted ; but these commands should be in the 
language of mildness, not of passion and intemperance ; 
and that obedience should be enforced with the same 
firmness with which the commands are given, and not 
by oaths and violence. It should be your study to unite 
fimmess with mildness, and to make yourself respected 
as a master, and not feared as t3rrant ; and, when your 
seamen know this, and, at the same time, see you soli- 
citous to promote their comfort, you may expect that 
their obedience will flow from a right principle, and that 
none of these unseemly disturbances will arise, which 
too often are occasioned by the violent language, or by 
the harsh and violent treatment, of the master. I need 
hardly add, that your mates have no power of punishing; 
and that, should an offence occur in your absence, they 
have only the power of putting the offender under re- 
straint on board, when necessary for the general safety, 
until you return. 

From what I have said, your conduct to the appren- 
tices may be easily inferred. You cannot, as I am afraid 
is too commonly the case, buflet them as you please, nor 
make them the scape-goats on whom your passion or ill 
nature can find unrestrained vent ; and although they, 
no doubt, may often stand in need of chastisement, yet, 
their neglect or misbehaviour will generally be in small 
matters, and of trifling consequence, and the chastise- 
ment ought to be so accordingly. Keep always in mind 
the saying of Solomon, that " a merciful man is even 
merciful to his beast." 

Let us now see the statutary regulations for seamen 
during the voyage; and these relate, either to their 
health, — the preservation of discipline, — the checking of 
desertion, — or the punishing of offenders. 

The 63rd section of the Mercantile Marine Act enacts, 
that every place in a ship or sea-going vessel occupied 
by the seamen or apprentices, and appropriated to tbeir 
use, must have a space of nine superficial feet for every 
adult, measured on the deck or floor of the place, which 
must be kept clear from stores or goods of any kind, not 
being their own personal property in use during the voy- 
age> and every such place must be securely and propeily 
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constructed and well ventilated ;^ and, if the place so oc- 
cupied by the seamen or apprentices, and appropriated 
to their use, is not, in the whole, suflSciently large to give 
the space as before required, or, if any such place is not 
securely and properly constructed and well ventilate^, 
the owner, for every such offence, is liable to a penalty 
not exceeding dC20 ; and if that space is not kept free 
from goods and stores, the master, for every offence, is 
liable to a penalty not exceeding d£lO.^ 

By the General Merchant Seamen's Act, it is enacted 
that every ship navigating between the United Kingdom 
and any place out of the same, must have and keep con- 
stantly on board a suflScient supply of medicines and 
medicaments, suitable to accidents and diseases arising 
on sea voyages, in accordance to the scale which is from 
time to time, or at any time, issued by the Board of 
Trade, under the Mercantile Marine Act, and published 
in the London Gazette; and every ship (except those 
bound to European ports, or ports in the Mediterranean,) 
must also have on board a sufficient quantity of lime or 
lemon j uice, sugar, and vinegar, to be served out to the 
crew whenever they have been consuming salt provisions 
for ten days ; — the lime or lemon juice daily, at the rate 
of half-an- ounce per day each, and the vinegar at the 
rate of half-a-pint, weekly, to each person ; and, in case 
any default be made in providing and keeping such me- 
dicines, medicaments, and lime or lemon j uice, sugar, 
and vinegar, the owner incurs a penalty of Jl'20 for each 
and every default ; and, in case of default of serving out 
the lime or lemon juice, &c., the master incurs a penalty 
of £5 for each and every default." But, in the case of 
ships bound to any porta in her Majesty's dominions in 
North America, the Board of Trade can, by general re- 
gulations, dispense with the observance of so much of the 
above section, as relates to lime or lemon juice, &c., and 
can limit such dispensation to any class of these ships, 
and impose any conditions it may think fit.* 

The Board of Trade and the Local Marine Boards 
appoint proper medical inspectors to inspect the medi- 
cines, &c., and can, subject to the sanction of the boards 

1 § 63. 2 S 69. 3 S 18. 4 13 and 14 V., c. 93, { 65. 
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fix their renmneration. These inspectors ha^e^ for the 
purpose of such inspection^ the same powers as the 
special inspectors mentioned in the act ; and whenever 
the medical inspector reports to the collector or controller 
of any port^ and^ at the same time^ to the master^ owner^ 
or consignee of any ship there lying, which is required 
to carry these articles, that these or any of them are 
deficient in quantity or quality, or are placed in improper 
vessels, the master must^ before proceeding to sea, pro- 
duce to the collector or controller, a certificate firom that 
medical inspector, or some other, that the deficiency has 
been remedied or supplied, or that the improper vessels 
have been replaced by proper ones ; and if the ship pro- 
ceeds to sea, without such certificate being produced, the 
owner, master, or consignee is liable to a penalty not 
exceeding £20. But if the inspector, when required by 
timely notice in writing from the master, &c., make his 
inspection, three days at least before the ship proceeds 
to sea, and if the result of that inspection is satisfactory, 
he is not again to make inspection before the commence- 
ment of the voyage, unless he has reason to suspect that 
some of the articles inspected have been subsequently 
removed.* And any person who sells or supplies any 
medicines, &c., of bad quality, for the use of a ship, is 
liable> for each offence, to a penalty not exceeding £20.* 

Every master must keep on board proper weights and 
measures, for the purpose of determining the quantities 
of the several provisions and articles served out, and 
must allow the same to be used at the time of serving 
out, in presence of a witness, whenever any dispute arises 
about the quantities "J and if proper weights and mea- 
sures are not so kept or allowed to be used, the master, for 
every offence, is liable to a penalty not exceeding £10.* 

In case the master or any seaman receive any hurt or 
injury in the service of the ship, the expense of provid- 
ing Uie necessary surgical and medical advice, with at- 
tendance and medicines, and for his subsistence, until he 
has been cured, or brought back to some port in the 
United Kingdom, must, with the costs of his conveyance, 
be defrayed by the owner, without any deduction on that 

5 S M. 6 § 07. 7 S 68. 8 S 69* 
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account from the wages of the master or seaman ; and, 
if paid by any officer or other person on behalf of her 
Majesty, the amount^ with full costs of suit, can be re- 
covered as a debt due to her Majesty * 

The foregoing regulations are for the preservation of 
the health of the crew during the voyage ; the following 
are for the preservation of discipline on board. 

Referring to the general remarks at the commence- 
ment of this letter, you will observe, the Mercantile 
Marine Act enacts, that, should any mate, seaman, or 
apprentice, — ^by wilful breach of duty, — by neglect of 
duty, — or by reason of drunkenness, — do any act tending 
to the immediate loss, destruction, or serious damage of 
his ship, or tending immediately to endanger the life or 
limb of any person belonging to or on board of that 
ship, — or who, by wilful breach of duty, — ^by neglect of 
duty, — or by reason of drunkenness, — refuses or omits 
to do any proper or lawful act, proper and requisite to 
be done by him, for preserving the ship from immediate 
loss, destruction, or serious damage, or for preserving any 
person on board thereof from immediate danger to life 
or limb, — the party so acting is, for each such offence, 
deemed guilty of misdemeanor,^ which can be prosecuted 
in any court having appropriate criminal jurisdiction, and 
is punishable with fine or imprisonment, with or without 
hard labour, or both.* 

If any seaman or apprentice, whilst on service, com- 
mits any of the offences now to be mentioned, and when 
found in any place where there is a court or justice capa- 
ble of exercising summary jurisdiction under the act, the 
master can, on due proof of the offence, and of the entry 
thereof in the log-book, be summarily punished by impri- 
sonment, with or without hard labour, not exceeding, in 
duration, the following periods, viz. : — 1. For wilfully 
damaging the ship, or embezzling, or wilfully damaging 
any of her stores or cargo, — twelve weeks, — (besides 
making reparation for the amount of such damage or 
embezzlement.' 2. For assaulting the master or mate 
— twelve weeks, — (and threatening the master, by hold- 

9 8 and 9 V., c. 112, {18* 1 8 77. 8 ^ 107. 

3 New PhoBniz, Bfffton, 13 Nov., 1832. 2 Hag. 420. 
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ing the fists in his face so as to provoke him to strike^ is 
so near an assault as to justify him in striking the first 
blow.*) 3. For wilful disobedience to any lawful com- 
mand^ — four weeks, — (and *' as to disobedience to lawful 
commands/' Lord Stowell remarked, " it is an oflfence of 
the grossest kind ; the court would be particularly atten- 
tive that subordination and discipline on board of ship, 
which is so indispensably necessary for the preservation 
of the whole service, and of every person concerned in 
it.') 4. For continued wilful disobedience to any lawful 
command, — twelve weeks ; — and by the General Mer- 
chant Seamen's Act, it is enacted, that, should a seaman, 
while he belongs to a ship, neglect or refuse, without 
sufiicient cause, to perform such his duty as is reasonably 
required of him by the master or other person in com- 
mand, he is subject to a forfeiture of two days* pay for 
every such offence, or of six days* pay for every twenty- 
four hours* continuance thereof, or at the option of the 
master. The expenses necessarily incurred in hiring a 
substitute.* 5. For combining with any other or others 
of the crew, to disobey lawful commands, — to neglect 
duty, — or to impede the navigation of the ship, or the 
progress of the voyage, — twelve weeks, — (and such a 
combination would clearly amount to mutiny, and can 
be quelled as such.'^) 

And no seaman or apprentice is entitied to any pecu- 
niary allowance on account of any reduction in the quan- 
tity of provisions furnished to him, during such time as 
he, wilfully and without sufficient cause, refuses or neg- 
lects to perform his duty, or is lawfully under confine- 
ment for misconduct, either on board or on shore, or 
during the time that such quantity may be reduced, in 
accordance with any regulation for reduction, by way of 
punishment, contained in the affreement-^ 

Whenever any act of misconduct is committed, which 
by the agreement, is subject to a fine, the appropriate 
fine (if an entry of the ofifence is made and attested in 

4 Lima, Fawson, 28 January* 1837. 3 Hag. 346. 

5 Robinett v. Ship Exeter, 10 December, 1799. 2 Rob. 261. 
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the official log-book in the proper manner, and if the 
offence is proved to the satisfaction of the shipping mas- 
ter to whom the fine is to be paid J must be deducted 
from the offender's wages, and every fine so deducted 
must be paid over by the master or owner, as follows, 
viz : — in the case of foreign-going ships, to the shipping 
master before whom the crew is discharged, and, in the 
case of home-trade ships, to the shipping master at or 
nearest to the place at which the crew is discharged; 
and a master or owner, who neglects or refuses to pay 
over any such fine, is liable, for each offence, to a penalty 
not exceeding six times the amount of the fine retained 
by him. But, if, before the final discharge of the crew 
in the United Kingdom, any offender as aforesaid enters 
into any of her Majesty's ships, or is discharged abroad, 
the offence must then be proved to the satisfaction of the 
officer in command of the ship into which he may enter, 
or of the consular officer, officer of customs, or other 
person, by whose sanction he is so discharged, and there- 
upon the fine must be deducted as before mentioned. 
An entry of the deduction must then be made in the 
official log-book, and signed by the officer or other per- 
son ; and, on the return of the ship to the United King- 
dom, the fine must, in the case of foreign-going ships, 
be paid to the shipping master before whom the crew is 
discharged, and, in the case of home-trade ships, to the 
shipping master at or nearest to the place at which the 
crew is discharged.* 

Again, as to the means for checking or preventing 
desertion, both the General Merchant Seamen's Act and 
the Mercantile Marine Act contain sundry provisions. 

By the former, it is enacted, that in case a seaman, 
during the progress of a voyage, at any time, neglect or 
refuse to join his ship, or absent himself without leave, 
or desert, any justice of peace in her Majesty's do- 
minions, or the territories under the government of the 
East India Company, where such ship may be, or the 
seaman is found, can, upon complaint on oath by the 
master, mate, or owner, or his agent, issue his waiTant, 
and cause the seaman to be apprehended and brought 

8 19. 
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before him. In case the seaman cannot give a reason to 
the satisfaction of the justice, for his neglect, refasal, or 
absence, as the case may be, or in the case of desertion, 
the justice can commit him to prison, or to the house of 
correction, there to be imprisoned, with or without hard 
labour, at the discretion of the justice, for a period not 
exceeding thirty days ; or if the justice think fit, instead 
of committing the seaman, he can, at the request of the 
master, mate, owner or agent, cause him to be con- 
veyed on board his ship, or delivered to the master, &c., 
for the purpose of being so conveyed and proceeding on 
the voyage. The justice can also award the costs incurred 
in the apprehension of the seaman, not exceeding, in 
any case, 40s., which is to be deducted from his wages.* 

By the same act, it is enacted, that the absence of a 
seaman from his ship, for any time within twenty-four 
hours immediately preceding her sailing, whether 
before the commencement or during the progress of the 
voyage, wilfully and knowingly, without permission, and 
under circumstances showing an intention to abandon the 
same, and not return thereto, is deemed a desertion of 
and from that ship.' And it is also enacted, that if, 
during the time or period specified for his service, a sea- 
man, wilfully and without leave, absent himself from his 
ship or otherwise from his duty, he (in all cases not of 
desertion, or not treated as such by the master,) forfeits 
out of his wages, the amount of two days' pay, or, in 
the master's option, the amount of expenses necessarily 
incurred in hiring a substitute ;' and in case a seaman 
desert beyond seas, and the master engage a substitute 
at a higher rate of wages than was to be paid the sea- 
man so deserting, the owner or master can recover from 
the deserter, by the same summary proceeding as penal- 
ties are recoverable under that act, any excess of wages 
or portion thereof, paid by the owner or master, beyond 
what would have been payable to the deserter had he 
duly performed his service.* 

The Mercantile Marine Act contains the following 
further provisions for checking desertion : — 

If any seaman, after signing the agreement, or any 

1 8 and 9 V., c. 112, $ 6. 2 S 9. 3(7. 4 M« 
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apprentice, deserts, and then or afterwards arrives or is 
found at any place where there is a court or justice capa- 
ble of exercising jurisdiction under the act, that seaman 
or apprentice is, on proof of the offence, and, when 
practicable, of a proper entry thereof in the official log- 
book, to be summarily punished by imprisonment, for 
a period not exceeding twelve weeks, with or without 
hard labour, at the discretion of the court or justice. 
But, in case the master or owner, or his agent, so 
requires, the court or justice can, instead of committing 
the offender to prison, cause him to be conveyed on 
board for the purpose of proceeding on the voyage, or 
can deliver him to the master or mate of the ship, or the 
owner or his agent, to be so conveyed by them ; and, in 
such case, can order the costs and expenses properly 
incurred by or on behalf of the master or owner, by rea- 
son of the offence, to be paid by the offender, and, if 
necessary, to be deducted from any wages he may have 
earned, or may, under the existing engagement, after- 
wards earn.' 

Whenever a seaman or apprentice neglects or refuses 
to join, or absents himself without leave, or deserts, 
from the ship in which he is engaged to serve, the mas- 
ter, mate, owner, ship's husband, or consignee, can, for 
the purpose of conveying him before a justice, appre- 
hend, or require any police officer or constable to appre- 
hend him, without first procuring a warrant, but so as 
not to detain him in custody for more than twenty-four 
hours, or such shorter time as may, in the particular 
case, be reasonable, before the case is heard, or a proper 
warrant procured. But if such apprehension appears 
to the court or justice, before whom the case is brought, 
to have been made on improper or insufficient grounds, 
the master, &c., who made the same, or caused it to be 
made, is liable to a penalty not exceeding £20.* 

If, in the course of a voyage, a seaman or an appren- 
tice is found absenting himself without leave, the master, 
&c., in any place in her Majesty's dominions, with or 
without the assistance of the local authorities, and also 
at any place out of her Majesty's dominions, if and in 

5 S 70. 6 § 71. 
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SO far as the laws of the place permit, can apprehend 
him, and thereupon, if he so requires, and, if practica- 
ble, must convey him before some court or justice capa^- 
ble of hearing his complaint, to be dealt with according 
to law, or can, if he does not so require, or if there be 
no such court or justice at or near the place, at once 
convey him on board/ 

In reference again to the punishment of offenders, 
you have now seen the punishments, by forfeiture, penal- 
ties, or imprisonment, which are attached to certain 
offences; and by the Mercantile Marine Act, it is 
enacted, that whenever, in any proceeding under the 
General Merchant Seamen's Act, or that act, any ques- 
tion arises under the General Merchant Seamen's Act, 
or that act, concerning any offence committed by a 
seaman, or apprentice, which is punishable under either 
of these acts, the court or justice hearing the same, 
may, if the justice of the case requires, order the 
offender to. be pimished, both by lawful imprison- 
ment appropriate to the case, and, in addition, may 
make such order, in regard of wages accruing due in the 
meantime, as to the court or justice may seem fit.^ 

It has been already seen, when, under section 77 of 
the Mercantile Marine Act, a seaman or an apprentice, 
by wilful breach of duty — by neglect of duty, — or by 
reason of drunkenness, does any act tending to the 
immediate loss, destruction, or serious damage of the 
ship, or immediately to endanger the life or limb of any 
person belonging to or on board thereof, or by refusing 
or omitting to do any lawful act proper and requisite to 
be done by him for preserving the ship from immediate 
loss, destruction, or serious damage, or for preserving 
any person belonging to or on board thereof, from imme- 
diate danger to life or limb, he is deemed to be guilty of 
a misdemeanor; and, by the same act, it is declared, 
that all misdemeanors are punishable with fine or 
imprisonment, with or without hard labour, or both, as 
the court or justice may think fit, and, if the court 
think fit, it may order payment of the costs and ex- 
penses of the prosecution.^ 

7 ^ 72. 8 S 80. 9 § 107. 
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By the General Merchant Seamen's Act, it is enacted, 
that all offences against the property or person of any 
subject of her Majesty, or of any foreigner, committed 
at any port or place, either ashore or afloat, out of her 
Majesty's dominions, by the crew, (including appren- 
tices,) or any of them, belonging to a ship subject to the 
provisions of the act, or who, within three months before 
committal of the offence, has formed part of such crew, 
are held to be offences of the same nature respectively, 
and to be liable to the same punishment respectively, as 
if they had been committed on the high seas, and other 
places within the jurisdiction of the Admiralty of Eng- 
land, and are to be tried and determined in the same 
manner as if these offences had been committed within 
that jurisdiction.^ And whenever any complaint is made 
to any of her Majesty's consuls or vice-consuls, of any 
offence having been committed by the crew, (including 
apprentices,) or any of them, belonging to such ship, 
the consul or vice-consul can inquire into the case, 
upon oath, and can, at his discretion, cause the offender 
to be placed under all necessary restraint, so far as in 
his power, so that he may be sent and conveyed in safe 
custody to England, as soon as practicable, to be pro- 
ceeded against according to law.' 

In this and similar offences, a new mode of procedure 
is introduced by the Mercantile Marine Act. It enacts, 
that if, whilst any ship is out of her Majesty's dominions, 
a complaint is made by the master or any of the certi- 
fied mates, or by one-third or more of the seamen in her 
crew, or by the consignee, to any naval officer in com- 
mand of any of her Majesty's ships, or, in the absence of 
the naval officer, to any consular officer, — that naval or 
consular officer must thereupon, if circumstances admit, 
and if he thinks the case requires immediate investiga- 
tion, (but not otherwise,) summon a court consisting of 
not more than five, and not less than three members, of 
whom one, if possible, must be a naval officer not below 
the rank of lieutenant, one a consular officer, and one a 
master of a British ship, and the rest must be either 
naval offiers, or masters of British ships, or British mer^ 

1 7 and 8 v., c. 112, {58. 2 i 69. 
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chants^ and this court may include the naval or consular 
officer summoning the same, hut must not include the 
master or consignee of the ship, to whom the parties 
complaining or complained against may helong. The 
naval or consular officer on &e court, if there is only 
one, and if there is more than one, the naval or consular 
officer who, according to any regulations in force for the 
time heing for settling their respective ranks, is of the 
highest rank, must he president of the court ; and the 
court hears the case, and may, for that purpose, sum- 
mon and compel the attendance of parties and witnesses, 
and administer oaths and affirmations, and order pro- 
duction of documents, and can discharge any seaman 
from his ship, and can, if the court is unanimous that 
the safety of the ship or crew, or the interests of the 
owner, absolutely require it, supersede the master, and 
appoint another person to act in his stead, such appoint- 
ment being to be made with the consent of the consignee 
of the ship, if then at the place. Whether any order is 
made or not, the court must make a report containing a 
statement of the proceedings and evidence, and send it to 
the Board of Trade; and this report, if signed by the senior 
naval officer or master, or sealed with the consular seal, 
and produced out of the custody of the Board of Trade 
or its officers, is evidence in any legal proceedings.' 

This naval court can order the costs of any proceed- 
ings before it (if any), or any portion thereof, to be paid 
by any of the parties thereto, and can order any person 
making a frivolous or vexatious complaint, to pay com- 
pensation for any loss or delay caused thereby. Any 
cost or compensation so ordered, must be paid by that 
person accordingly, and can be recovered in the same 
manner as other sums are made recoverable by the act, 
or can, if the case admits, be deducted from the wages ; 
and the Board of Trade may, in any case in which it 
thinks fit to do so, pay the cost of any such proceedings, 
and make any reasonable compensation for any loss or 
delay thereby caused.* 

Any person who, wilfully and without due cause, pre- 
vents or obstructs the making or investigating of any 

3 13 and 14 V., c. 93, {82. 4 { 83. 
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complaint as before mentioned, is liable, for each offence, 
to a penalty not exceeding £50, or to be imprisoned, 
with or without hard labour, for a period not exceeding 
twelve weeks.' 

These are the statutary rules for punishing offenders ; 
but it is expressly declared, by the Mercantile Marine 
Act, that nothing therein contained for enforcing disci- 
pline during a voyage, takes away or abridges any powers 
which a master has over his crew. It is necessary, 
therefore, now to inquire what these powers are. 

Referring to what has been said on this subject at the 
commencement of this letter, I may remark, generally, 
in the words of a late learned judge, that, in all acts of 
discipline and authority, passion is a bad counsellor ; 
and that, on such occasions, care is to be taken to sup- 
press even natural and honest feelings of resentment, 
which may have the effect of transferring a share of the 
blame belonging to the transaction to the other side 
of the question.* 

Keeping this caution in view, I cannot do better than 
give you the opinion of the same learned judge, in 
another case, as to the master's powers of punishment. 
" It has hardly been disputed," he says, " that, in a case 
of gross misbehaviour, the master of a merchant ship has 
a right to inflict corporal punishment upon the delin- 
quent mariner ; that right must be supported by the law 
of England, which is ^e proper authority for fixing the 
limits within which one subject of the realm has a right 
to inflict corporal suffering upon another. Upon that 
ground, I dismiss all reference to authorities of the 
Foreign Mercantile Law, and I regret that so little upon 
this rule is to be found in our own. No statutable regu- 
lations exist upon this subject ; the only authorities are 
supplied by the decisions of the courts of law, acting 
upon considerations of necessity and just discretion : 
and, upon such grounds, 1 think the following rules may 
be considered as sufficiently established. In the first 
place, that the punishment must be applied with due 
moderation. It is asserted, in some well-considered 
books, that the law gives the same authority to the 

5 § 64. 6 Lord Stowell in the Frederick, 4 Dec, 1823. a Hag. 216. 
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master of a merchant ship, to chastise his mariners for 
misbehaviour, as a master possesses over his apprentices^ 
— ^meaning, that it is inherent in him, upon the same 
grounds of necessity and soimd discretion, in the one 
case as in the other, — not certainly to be used exactly 
in the way of an equal measure of punishment, because 
the apprentice is generally a youth of comparatively ten- 
der years, and whose acts of misbehaviour can hardly 
produce the same destructive consequences as may attend 
the negligence of the mariner, — an experienced person 
of confirmed strength, capable of sustaining a severer in- 
fliction than would properly be applied to a stripling, 
— and whose acts, even of negligence, may draw aftei 
them consequences fatal to all the lives and all the pro- 
perty on board the vessel. It is hardly necessary to 
add, as a corollary, that — ^in all cases which will admit 
of the delay proper for inquiry — due inquiry should 
precede the act of punishment ; and, therefore, that the 
party charged should have the benefit of that rule of 
universal justice — of being heard in his own defence. A 
punishment inflicted without the allowance of such benefit, 
is in itself a gross violation of justice. There are cases, 
imdoubtedly, which neither require nor admit of such 
deliberate procedure. Such are cases where the criminal 
acts expose themselves to general notoriety, by the public 
manner in which they are commenced, or where the ne- 
cessity occurs of immediately opposing attempted acts 
of violence, by a prompt reaction of lawful force, — as in 
the disorders of a commencing mutiny ; — these are cases 
that speak for themselves, and are of unavoidable dis- 
pensation. It may be a matter of prudence, but it is 
not a matter of strict obligation, that the captain should 
communicate with other officers of the vessel ; nor do I 
find that any particular mode or instrument of punish- 
ment has received a particular recognition ; that must be 
left to the common usage practised in such cases, and 
to the humane discretion of the person who has the 
right of commanding its application.^ 

To these well-foimded remarks, I may add the follow- 
ing observations of the late Lord Chief Justice Tindal, 

7 Lord Stowell in the Agincourt, 13 July, 18S4, 1 Hag. 371. 
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in a similar case. '^ By the common law, a similar 
power of moderate chastisement is given to the captain 
of a ship^ as to a parent and a schoolmaster. Lord Ten- 
terden often ohserved, that it was always desirahle, and^ 
indeed; the duty of the captain^ to institute an inquiry, 
and have the result of it entered on the log. It is his 
duty, hecause, hy availing himself of the advice of others, 
he prevents himself from acting solely on his own feel- 
ings, which may he excited, — and it is his interest, he- 
cause it furnishes evidence in his favour, to he used on 
the day of trial."* 

It is unnecessary for me to add anything to these 
authoritative and well-advised opinions, as to the master's 
power of punishing, and the exercise of that power, to 
which you would do well strictly to attend. You will 
bear in mind, that, by the Mercantile Marine Act, you, 
as master, must, in the case of punishments inflicted, or 
proposed punishments, (for fines and forfeitures, or 
shortening of provisions, are truly punishments,) imme- 
diately cause an entry to be made in the official log- 
book, containing a statement of the offence, and in the 
case of a conviction> or punishment actually inflicted, 
a statement of that conviction or punishment, and this 
entry must be signed by the mate, or, if there is no mate, 
by the carpenter, boatswain, or one of your crew ; and 
this rule should be applied to all cases of punishments 
awarded* 

I am, &c. 



8 Mnrray V. Moutrie, 6 O. p., 471* 
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How voyage must be pursued — by shortest and safest course — 
no deviation without necesaty — effect of deviation — instances of 
deviation — of intended deviation — it does not matter how long or 
short deviation be — or that risk be not increased — or from what 
subsequent loss arises — necessity only justifies deviation — must be 
real, inevitable, and imperious — ^must be conducted in shortest 
and most expeditious manner — ^when vessel driven by storm out of 
course— deviation for necessary repairs — delay in procuring these 
— ^to recruit disabled crew, or procure fresh hands — from mutiny 
of crew — voyage of necessity, how must be pursued — in general, 
want of water or provisions no justification of deviation — altera- 
tion of voyage different from deviation — where particular route 
prescribed that must be followed — where ports or places specified, 
they must be taken in that order — ^when not named must be taken 
in geographical order — ^instance of— under such liberty cannot sail 
backwards and forwards, but must take places in direct and 
customary course of the voyage — calling must be for some purpose 
connected with and subservient to main scope of voyage — ^in- 
stances of — though liberty to touch, Ac, be most extensive, yet 
the purpose must be the accomplishment of the principal voyage 
insured — ^instances as to — where, from words used, no particular 
order is to be observed in places of call, these may be taken with- 
out regard to geographical order — instances illustrative of. 

Gentlemen, 

Let us now assume that you are fairly out at sea, 
— the next question is, how are you to pursue the voy- 
age to your port of destination ? The general answer is — 
that — both in. regard to the shippers and the insurers, 
you are bound to proceed to the place of destination by 
the shortest and safest route, and mufet not call at any 
intermediate port, nor voluntarily deviate from the usual 
and customary course. In your engagement to convey 
the goods, and in every policy of insurance, whether on 
the ship, goods, or freight, — it is an understood or im- 
plied condition, that the voyage shall be performed in 
the regular and customary track or course, and that 

10 
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there shall be no departure or deviation from that track 
or course, without a justifiable necessity. If, without 
such a necessity, you deviate from this course, not only 
are you liable to the shipper for the value of the goods, 
should these be afterwards lost, but, from the moment of 
actual deviation from that course, the underwriter is 
discharged from all subsequent responsibility for loss, 
though the deviation may not have had the most distant 
connection with the cause of that loss. I may here give 
you an example or two of voluntary deviation, and of 
the consequences of that deviation. 

A vessel was insured from Carron, in the Frith of 
Forth, to Hull, with liberty to call at Leith, on her way 
down the Forth ; she did not call at Leith, but called at 
Morrison's Haven, a small port a little to the eastward ; 
and, after regaining her course, she was lost ; — it was held 
that, from the moment of her deviation, the underwriters 
were discharged.' Another vessel was advertised to sail 
as a regular trader from Perth to Leith, and from Leith 
to Perth, (in Scotland) ; — on one voyage a quantity of 
malt was shipped at Perth, for Leith, and also some 
bricks to be delivered at St. Andrew's, a port a little out 
of the course of the voyage ; the vessel went into St. 
Andrew's to deliver the bricks, where she was detained 
two days ; but, after leaving St. Andrew's, the vessel was 
lost, with her cargo, on the coast of Fife : — in an action 
against the owners for the value of the malt, they were 
found liable.* And, in another case, lime was put on 
board a barge to be conveyed from the Med way to Lon- 
don, but the master deviated unnecessarily from the 
proper course, and, during the deviation, a tempest was 
encountered, which wetted the lime, and in consequence 
the lime took fire, and the whole was lost : — it was held 
that the owner of the barge was liable for the value of 
the lime.' 

1 have said actual deviation, because an intention 
merely to deviate, or even previous instructions given to 
that eflfect, but not carried into execution, will neither 

1 Wilson V, Elliot, 26th April, 1776, M. 7096-7; Browns, P. C. 459. 

2 Stewart v. Johnson, 17th January, 1810, F. C. 168. 

3 Davis V. Garrett; Bing. 706. 
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charge the owners, nor discharge the underwriters. As 
where goods were insured on board a vessel from Heli- 
goland to Mem el, with liberty to touch at any ports, and 
to seek, join, and exchange convoy; the vessel sailed 
from Heligoland, with orders to go to Gottenburgh, 
which is in the track either to Anholt or Memel ; — it was 
held that the vessel, never having reached Gottenburgh, 
' — ^the purpose of going there was merely an intention 
to deviate, which did not discharge the underwriters/ 
In another case, pearl ashes were insured from Liverpool 
to London, — the master also took in goods at Liverpool, 
which had to be delivered at Southampton, intending to 
go there first and deliver the goods, which he did, and 
afterwards proceeded to London, — during the first part 
of the voyage, and before the vessel reached the deviat- 
ing point to Southampton, she had met with bad weather, 
and had made much water, which damaged the ashes ; 
but on the voyage from Southampton to London, there 
were no heavy seas, and the weather was tolerably fair : 
— it was held that the ashes had sustained the damage 
before the deviation, and for that damage the underwiters 
were held liable.* 

From these two cases you will see, that, although a 
deviation has been intended, yet, if the vessel actually 
sails on the route of the voyage insured, but previous 
to the deviating point, damages be sustained, the under- 
writers are liable. But, without reference to this, if a 
deviation be actually made, it is a matter of no moment 
how long or how short a time it may occupy, or for how 
long or short a distance it may be made, — whether for 
an hour or a month, for one mile or a hundred, — the 
underwriters are equally discharged from all responsibi- 
lity subsequent to such deviation. Should a deviation 
take place, it will make no difference that, had liberty 
been given to call at the port or place to which the de- 
viation has been made, neither the risk nor the premium 
would have been greater ; because, it is not the increase 
of risk, but the substitution of another risk, which puts 
an end to the insurance. It is only the risk of the voy- 

4 Heselton «. Allnutt, 26th January, 1812; 1 M. S. 46. 
5 Hare v. Travis, ]9th June, 1827 ; 7 B. C. 14. 



112 MANOAL FOR SHIPMASTERS. 

age insnred, in the ordinary and common track, and 
performed in the regular and usual course, which the 
insurer undertakes, and any departure from such, unless 
what has been established by long knowledge and usage, 
will discharge him from his liability. And it is of no 
consequence, from what cause a subsequent loss arises, — 
whether it be or be not an actual consequence of the 
deviation, — for the insurer is in no case answerable for 
such a loss, in whatever place it may happen, or to what- 
ever cause it may be attributed, or whether the insured 
was or was not consenting to the deviation.* 

But, as the sea is a highway, beset with dangers, and 
causes may arise which compel a deviation from the 
ordinary and accustomed course of the voyage, I will 
now show you, what necessity will justify a deviation, — 
remarking, generally, that, in order to this justification, 
the necessity must be real, inevitable, and imperious ; 
and, when a deviation is unavoidable, and absolutely 
necessary, for the safety or preservation of the ship or 
cargo, or any part of the latter, the deviation must be 
conducted in the shortest and most expeditious manner. 

Thfr first and most obvious cause which will justify or 
excuse a deviation is, when the vessel is forced by a stonn 
out of the regular course of the voyage, or to take refuge 
in a port out of that course. But, when such a deviation is 
thus compelled, you must wait no longer than the neces- 
sity requires, and must sail again without delay; although, 
in this voyage of necessity, the vessel need not return to 
that point of the original voyage from whence she was 
driven, but she is entitled to do the best she can, and 
can take the shortest course to her port of destination.^ 

Another equally obvious cause is, when the vessel has 
sustained so much damage from storms or stress of wea- 
ther, that she cannot safely proceed on her voyage with- 
out repairs, and, in that case, the master is entitled to go 
out of the usual course, to the nearest port where these 
repairs can conveniently be had. But, as this deviation 
is only justified by the necessity, nothing more must be 
done than that necessity requires ; and only such repairs 

6 1 Mar. 184; 2 Park, 619; 1 Am. 342, 
7 2 Park, 638; 1 Am. 402. 
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must be given as can be done most expeditiously, so as 
to enable tbe vessel to resume and prosecute her voyage.^ 
This necessity, however, will not justify an unnecessary 
delay in getting these repairs executed, nor authorise a 
trading at that port, although there seems no objection 
to taking in goods, as additional ballast, or additional 
cargo, if no additional delay or risk be thereby occa- 
sioned.® 

Should the officers or crew become disabled, by sick- 
ness or any other cause, from properly navigating the 
vessel, and it would, therefore, be dangerous or impracti- 
cable to proceed on the voyage, the vessel can put in to 
the nearest port where medical assistance can be obtained, 
or other hands procured.* But, if the voyage is one for 
which, by law, a properly qualified medical man is re- 
quired to be on board, and there is not one of competent 
skill, suitably furnished with the necessary medicine 
chest and medicaments, and with the requisite instru- 
ments, it is very doubtful how far such an excuse will 
justify such a deviation.* 

Another cause of deviation may arise from the mutiny 
of the crew ; and when the vessel, through this compul- 
sion, is wilfully earned out of the direct course of her 
voyage, this deviation will not discharge the underwriters ; 
as, where a ship and cargo were barratrously carried out 
of her course, by the crew, and the ship and part of her 
cargo sold, and the remainder sent home by another ves- 
sel, — this was held to be a total loss from the time of 
committing the act of barratry.* 

It is the dut}' of shipmasters to aid and assist ships 
in distress at sea ; not only the common principles of 
humanity, but also the interest of all persons connected 
with the sea, concur in encouraging this praiseworthy 
duty ; and, therefoi e, although a vessel may go out of her 
regular course for this purpose, it is not considered a 
deviation.* 

I need not mention the instances of deviation made 

8 2 Park, 636; I Am. 400. 9 1 Mar. 201. 

1 1 Mar. 205. 1 Am. 401. 

2 Woolf V. Claggett, l3th December, 1801 ; 3 Esp. 256. 

3 Dixon V. Reid, 25th AprU, 1822; 5 B. A. 397. 

4 1 Mar. 204; 1 Arii« 405. 
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for the purpose of finding or joining convoy, or with the 
view to avoid capture or detention, as, at the pi-esent time, 
there is little probability of such taking place ; but you 
may take it as a general rnle that, when a deviation ne- 
cessarily and justifiably takes place, you mu&t pursue 
this voyage of necessity in the direct course, and in the 
shortest time and most expeditious manner possible; 
and there must be no deviation from such a voyage, — 
because, having become by necessity, and being held in 
law to be, part of the original voyage, it must, unques- 
tionably, be subject to the same qualifications, and 
entitled only to the same sort of latitixle as that original 
voyage.^ When this justifiable deviation must necessarily 
be made, from any of the causes now mentioned, you 
will, of course^ enter in your log-book, either at the time, 
or as soon afterwards as circumstances permit, the causes 
which render the deviation necessary, and the circum- 
stances attending it, so as that entry, subscribed by your- 
self, your oflicers, and some of the crew, may be evidence 
of the whole particulars attending such deviation. I need 
scarcely add, that, unless under very particular circum- 
stances, a want of water or provisions will not justify a 
deviation ; as, before sailing, the vessel ought to be fully 
supplied with water and provisions sufficient for the whole 
voyage, and, should she so sail without being so supplied, 
she, unquestionably, is not seaworthy .• 

But, an alteration of the voyage is altogether different 
fram a deviation from the voyage already commenced ; 
because a deviation from this line of voyage can only be 
made after that voyage has actually commenced ; but an 
alteration of a voyage previously contracted for, is pro- 
perly a determination made or resolution come to before 
the voyage intended to be insured can be said to have 
begun ; and, therefore, such an alteration necessarily im- 
plies an abandonment of that voyage/ And, therefore, 
where a certain voyage is insured, but, before the vessel 
sails on that voyage, the owners or their agent determine, 
owing to a change of circumstances, to send the vessel 
on another voyage, and the vessel sails on this new 
voyage, and is lost in a course common to both voyages, 

5 1 Mar. 1991 ; Arn. 39(^. 6 1 Am. 403. 7 1 Arn. 344. 
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this determination is an abandonment of the voyage in- 
sured, and discharges the underwriters, although the 
letters containing this intelligence of the alteration, and 
of the loss of the vessel, were received by the owners on 
the same dav.^ 

When the charter-party sketches out a particular route 
for the voyage, this prescribed route must be pursued, 
calling only at such intennediate ports or places as may 
be customary and usual in the course of the voyage, or 
as may be required by the necessity of the trade in which 
the vessel is engaged.' If the ports or places at which 
the vessel is to call or discharge, be specified in the 
charter-party or policy of insurance, she must call at 
them, in the same order in which they are so specified, 
and if they be taken in a diflferent order, this will dis- 
charge the underwriters. For example : a vessel was 
insured from Fisherrow, in the Frith of Forth, to Got- 
tenburgh, and back to Leilh and Cockenzie, also in the 
Forth ; on the return, goods were taken in, both for 
Leith and Cockenzie, and the master put into Cockenzie, 
which is nearest Gottenburgh, without going to Leith, 
and there the vessel was stranded and lost. In an action 
against the underwriters, it was held that, as the intended 
voyage was described in the policy, and as there was no 
regular and settled course known to all traders, dififerent 
from that described, the putting into Cockenzie was a 
deviation, and the underwriters were consequently dis- 
charged.^ 

Where, therefore, the ports of call or discharge are 
named, there is no power of going to them in any order you 
please, or in that order which you may think shortest, 
safest, or best ; but you must take them in the precise 
order in which ihey are named in the charter-party or 
policy of insurance.^ And if the ports of call are not men- 
tioned in the charter-party or policy, but the words are 
quite general, as — *' at any ports or places whatsoever," — 
then you can only call at ports and places in the ordinary 
course of the voyage, for a purpose connected with the 

8 Tasker v. Cunningham, 7th July, 1819 ; I Bligh. 87. 

9 1 Am. 351. 1 Beatson v. Uaworth, 6 T. R. 531. 

2 S Park, 625 ; 1 Arn. 357. 
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voyage, and in their geographical order. Thus, goods 
were insured at and from London to the ship's port of dis- 
charge in the Straits of Gibraltar, as high as Messina, with 
liberty to stop or stay at any ports, and the vessel was 
freighted with lead from London to Marseilles, and went 
into Falmouth, where she staid three weeks, and took in 
tin for the same place. Before she sailed from London, it 
was the owner's intention that she was to go directly to 
Genoa, Leghorn, and Naples, and nothing was said about 
Marseilles : when off that port she could not get in, but 
went to Genoa, and thence to Leghorn ; and, on coming 
back toMarseilles, was attacked by a privateer, and blown 
up. In an action on the policy, it was held that, as she did 
not stop at Marseilles, this was acting contrary to the 
tenns of the policy, for, by her ports of discharge, must 
be understood the ports at which it was intended goods 
should be delivered, and the first of these was Marseilles.'* 
These ports must also be taken in the direct course of 
the voyage ; and, in the ordinary case, after having called 
at one of these ports or places, it will be a deviation 
again to call at the same port, or to sail backwards and 
forwards from one to another. Thus, where a voyage 
was insured *' at and from London to Trinidad and the 
Spanish Main," with liberty " to call at all or any of the 
West India Islands or settlements, St. Domingo and 
Jamaica excepted," it was held, that this liberty of calling 
must be confined to places taken in the direct and cus- 
tomary course of the voyage, and did not protect the 
ship, after having once sailed southwards as far as Deme- 
rara, in then sailing northwards to Martinique and St. 
Thomas's, unless very satisfactory evidence were given 
that this was a customary course in such voyages as that 
insured.* But such calling will not be deemed a devia- 
tion, if it appear, from the broad terms of the policy, that 
the purposes of the voyage insured, as therein described, 
requires such a liberty for duly carrying them into effect; 
— as where goods were insured " at and from London to 
the ship's discharging port or ports in the Baltic, with 
liberty to touch at any port or ports for orders or other 

3 Clason V. Simonds ; 6 T. R. 533. n. 

4 Gardner v. Senhouse; 3 Taunt. 16. 
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purposes, and to touch and stay at any ports or places 
whatsoever or wheresoever ;" — the ship h^vmg touched at 
Carlshamn in Sweden for orders, and having gone on to 
Swinemunde, a more distant port, for further orders, 
and having received orders at Swinemunde, as it was 
unsafe to load there, to return to Carlshamn, and there 
wait for orders, — it was held, that the ship might so 
return to Carlshamn without being guilty of a deviation, 
il having been found that the vessel went Swinemunde 
for orders, in prosecution af her voyage, and returned 
to Carlshamn to obtain further orders as to the ulterior 
prosecution of the same voyage.? 

This calling at ports in the course of the voyage, must 
also be for some purpose connected with, and subservient 
to, the main scope of the voyage. As, where a vessel 
was insured at and from London to Berbice, with liberty 
to touch, trade, and stay at any ports and places what- 
soever and wheresoever, in the most extensive terms; 
the vessel arrived with convoy off Madeira, and began 
immediately to land goods and load wine in exchange, 
but, before the wine could be got on board, the convoy 
sailed ; the vessel sailed with several others in the same 
situation, about a week afterwards, and was captured on 
her way to Berbice ; and, in an action on the policy, 
it was held, that, notwithstanding the extensive terms 
of the liberty to touch, &c*, these must be construed 
with reference to the main scope of the voyage, and that, 
by putting into Madeira, and voluntarily staying behind 
there, for the purpose of trade, the ship was guilty of 
a deviation, which discharged the underwriters.^ Where 
also, leave was given in a policy to call at all or any of 
the Windward and Leeward Islands, on her passage to 
New York ; but the vessel proceeded to two of the 
Leeward Islands, for a purpose wholly unconnected 
with the voyage, this was a deviation which rendered the 
insurance null, notwithstanding the words in the policy.' 
And, also, where a ship was insured, ** at and from Hull 
to her port or ports of loading in the Baltic or Gulf of 

5 Mellish v. Andrews, 6th November, 1813 ; 2 M. S. 27. 

6 Williams v. Shee ; 3 Camp. 469. 
7 Hammond o. Reid, I7th NoTomber, 1820 ; 4 B. A. 7S* 
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Finland^ with liberty to touch or stay at any ])orts or 
places whatever for all purposes, particularly at Elsineur, 
without being deemed a deviation ;" the intended port of 
loading was Pillau, but, before sailing, she took in goods 
for Elsineur and Dantzic, and stopped on her voyage at 
both these places to deliver them, and was lost before 
reaching Pillau; — it was held, that the stopping to deliver 
the goods, being a purpose wholly foreign to the main 
object of the voyage insured, was a deviation.® 

And, though the terms of the liberty to touch, &c., 
be most extensive, and wide enough to cover intermediate 
voyages, yet the ultimate object of these intermediate 
voyages must be, the accomplishment of the purposes of 
the principal voyage insured, otherwise these interme- 
diate voyages will be a deviation. Thus, a ship was 
insured, at and from London to New South Wales, and 
at and from thence, to all ports or places in the East 
Indies or South America, with liberty to proceed and 
sail to, touch and stay at, or trade, and sail backwards 
and forwards, and forwards and backwards, in the most 
ample terms. After arriving at New South Wales, the 
master received orders to proceed to the East Indies ; 
but, before this, he had engaged for a voyage to New 
Zealand, and back to New South Wales, on which 
voyage he sailed, intending to return to New South 
Wales, and proceed thence to the East Indies ; on the 
way back from New Zealand, however, the vessel was 
lost ; and, in an action on the policy, it was held that, 
as New Zealand lay entirely out of the course of the 
voyage from New South Wales to the East Indies, the 
sailing thither was a deviation.' Where, also, a vessel 
was insured at and from Liverpool, to any port or place 
of loading and trade on the coast of Africa and Islands, 
during her stay and trade there, with the most extensive 
liberty to call, &c., and to be employed and used as a 
tender to any other ship or vessel in the same employ ; 
the vessel arrived at Benin, on the coast of Africa, where 
she stayed thirteen months, during which she was 
employed carrying goods from a vessel in the same 

R Solly V. Whitmore, 20th October, 1881 ; 5 B. A. 45. 
Bottomly v. BovUl, 4th February, 1896; 6 B. C. 210. 
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employ at the mouth of the river, to Camaroons, and 
putting them on hoard another vessel also in the same 
employ ; hut, on her return with a homeward cargo, was 
lost ; — it was held that the voyage to the Camaroons 
was a deviation, and that it was not acting as a tender 
within the meaning of the policy.^ And where a vessel 
was insured on a trading voyage, '^ at and from St. Vin- 
cent, Barhadoes, and all or any other port of the West 
India Islands, (Jamaica and St. Domingo excepted,) to 
her port or ports of discharge and loading in the United 
Kingdom, during her stay there, and thence hack again; 
during her stay there, and thence hack again to Bar- 
hadoes, and at any of the West India Islands, (Jamaica 
and St. Domingo excepted,) until the ship should arrive 
at her final port as aforesaid ; with liberty to the ship in 
that voyage to proceed to, and touch and stay at any port 
or places whatever, and to load and unload goods at all 
places she might call at ;" — the vessel arrived at Liver- 
pool, and loaded there a return cargo, consisting partly 
of coals and bricks, on account of the owners, with 
which she arrived at Barhadoes ; the whole cargo, except 
the coals and the bricks, was discharged there ; and, 
having taken on board some empty sugar casks, she was 
ordered to Berbice for a cargo ; but was lost in a hur- 
ricane, on the night preceding her sailing ; — it was held, 
that, as the cargo had been substantially discharged at 
Barhadoes, the risk on the ship was at an end at the 
time of the loss.^ 

Although, as has been seen, where the ports or places 
of call are named in the policy, these must be taken in 
that order, and, when not named, in their geographical 
order; yet, if it appear from the words used, that no 
particular order is to be observed in the places of call, 
then these may be taken without regard to their geogra- 
phical order. For instance, where a ship was insured 
on her homeward voyage, "at and from Martinique, 
and all or any of the West India Islands, to London," 
and the ship sailed to take in her cargo at St. Domingo, 
a place very wide of the direct course from Martinique 

1 Hamilton v. Sbeddan. M. T. 1837 ; 3 M. W. 49. 
8 Moore v. Taylor, iGth April, 1834; 1 A. £. 25. 
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to London, — this was held to he no deviation.' Where, 
also, a policy was " at and from Antigua to England, 
with liherty to touch at all or any of the West India 
Islands, Jamaica included ;" — in order to complete her 
homeward cargo, the ship put into St. Kitt's, which lies 
wide of the direct course from Antigua to London ; — it 
was held, that this was no deviation, for, hy including 
Jamaica, which lies at least 500 miles out of the direct 
course from Antigua to London, it plainly appeared to 
he the meaning of the parties, that the islands might be 
touched at, without regard to their heing on or off that 
direct course.* Where, also, the policy was " at and 
from Pemamhuco, or any other port or ports in the 
Brazils, to London, beginning the adventure fiom the 
termination of the cruize, and preparing for the voyage 
to London ;'* — after touching at Pemamhuco, and find- 
ing she could get no cargo there, the ship sailed to 
St. Salvador, another port in the Brazils, 500 miles to 
the southward of Pemamhuco, in a direction diametri- 
cally opposite to the direct course of a voyage from that 
place to London ; and was lost : — it was held, that the 
policy attached at Pemamhuco, and that the alternative, 
*' port or ports," gave liberty of going to St. Salvador, 
without heing held a deviation.* And, in another 
case of insurance of goods, where, after naming certain 
ports, " all or any" of them, leave was given, generally, 
** to touch, stay, and trade at, all or any ports or places, 
whatsoever and wheresoever, in the East Indies, Persia, 
(the nearest port of which was more than 1000 miles 
out of the direct course,) or elsewhere ;" and the vessel 
took in part of her cargo at one of the ports named, 
and proceeded to another port not named, 400 miles to 
the eastward of the first port, and out of the course, 
and took in goods there ; but she returned to the first 
port, and sailed for Europe, and was lost; — it was held, 
that the going to that other port, for the purpose of 
completing her cargo, was no deviation ; and that the 
goods shipped there were protected by the policy.^ 

3 Bragg n. Anderson ; 4 Taunt. 229. 

4 Metcalfe v Parry, M. T. 1814 ; 4 Camp. 123. 

5 Lambert v. Liddard; 5 Taunt. 480. 

6 Hunter v Leathly, 10th May, 1830; 10 B. C. 858; 7 Bing. 317. 
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From these instances, you will easily perceive, that, 
although liberty is given in the policy to touch, stay, 
and trade at certain places, this must be always taken as 
subordinate, or in some way conducive to the principal 
object of the voyage ; and if a liberty to " call at " be 
inserted, you are not at liberty to call at the ports or 
places, otherwise than in the order mentioned ; and, if 
not mentioned, then, they must be taken in their geo- 
graphical order, unless it appear from the terms of the 
policy, that that order is not to be observed. Although 
this liberty has been held to imply, without express 
words, a liberty to take in goods, provided no delay take 
place, and no increase or alteration of the risk be thereby 
occasioned,^ yet the master has thereby only liberty to 
do so at the usual ports, in the usual course of the 
voyage, and has no power, in consequence of that 
liberty, to alter the voyage agreed on or insured for, nor 
can he adopt any intermediate voyage, not having for 
its object the accomplishment of the original voyage.* 
Such liberty will not, however, justify any unnecessary 
delay, which will be held to amount to a deviation ; 
although, under an insurance at and from, the time 
spent in necessary repairs, before sailing, will not be 
considered any undue delay.® 

These may show you the importance of what I men- 
tioned in a former letter, — being furnished with copies of 
the charter-parties and of the policies of insurance both 
on ship and goods ; and you should bear in mind that, 
when you are driven to a port out of the ordinary course 
of the voyage, from any of the causes already noticed, 
which justify a deviation, you are not to delay longer 
than the necessity requires, although it seems that, while 
detained at that port of necessity, there can be no harm 
in taking in an additional cargo, provided no additional 
delay or risk be thereby occasioned. 

I am, &c. 



7 Cormack v. Gladstones, 16th May, 1809; II East. 347 

8 1 Arn. 389. Bottomley v. Bovill, iU tup, 

9 Smith V, Surridge ; 4 Esp. 25. 
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Storms and tempests — goods thrown overboard — ^what necessity 
justifies doing so — ^what must be done preparatory to throwing 
over — master ought to act upon his own responsibility — what ought 
to be done afterwards — ship and cai^o must be actually saved — 
what articles subjects of and liable to general contribution — 
general rule — ^goods must be thrown overlward — masts, &c., cut 
and sacrificed for the purpose of lightening the vessel — and for 
the good of all— ^oods laden on deck — consequential damages — 
damage from stranding— when repairs fall upon owners — when 
upon general contribution — damage from winds and seas, <fec., fall 
upon owners — loss on goods sold in foreign port — made up by 
general contribution — contribution must be made on cargo, ship, 
and freight— mode of valuing for contribution on cargo, ship, 
and freight — example of mode — master must be acquamted with 
the mode of making contribution — master must detain eoods until 
average paid — average bond must be executed before goods 
delivered— shippers or owners liable — mere consignee not' — in 
general average bond must be taken — ^will foreign adjustment be 
binding here ? — general principle, must be calculated according to 
Law, and usage of port of discharge — when binding in this country- 
cases on the point. 

Gentlemen, 

We have proceeded thus far without encountering 
a gale ; but I need scarcely say, that every one who 
proceeds to sea must lay his account with being over- 
taken by stonns, — with being exposed to violent gales 
and hurricanes, — and with running the risk of sunken 
rocks and lee shores. These dangers are so common, 
and the diflSculties and responsibilities which may thence 
arise are so numerous and important, that every ship- 
master ought to be in the full knowledge of what he can 
do, and of the powers which the maritime law bestows 
upon him, when, from these causes, he is placed in a 
situation of distress, or the ship and cargo are in 
danger. 
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I will, in the first place, take the case, that the vessel 
is in so great danger, in a storm, or from some other 
inevitable cause, that, for the preservation of her and the 
cargo, it becomes necessary to throw overboard some part 
of the latter, for the purpose of lightening the vessel. 
Here the first question is, under what circumstances can 
goods be thrown overboard ? And the general rule is, 
that the danger must be imminent, — either from the 
storm, — from the water that has been shipped, — or from 
the vessd being driven by a tempest on a rock or shal- 
low, — or from a pirate or enemy pursuing, and on the 
point of overtaking. But, if the vessel is brought into 
the state of danger, in consequence of being at first 
overladen to such an extent, as would prevent her from 
following the ordinary course of the voyage through a 
tranquil sea, and goods are thrown overboard in order 
to lighten her, this is a diflferent matter ; and, as I will 
afterwards show you, the value of the goods so thrown 
overboard, cannot be made up by the general contribu- 
tion now to be mentioned. There must be an extreme 
emergency, arising from a cause beyond the master's 
control, which will warrant him in throwing overboard 
a part of the cargo, so as to render that part a subject 
of general contribution. Assuming, then, the necessity 
for throwing overboard to exist, must there be anything 
done preparatory to the goods being actually thrown 
overboard ? The continental codes and writers on the 
subject have indulged in a great deal of speculation, on 
the abstract question of the propriety of throwing over- 
board, and have divided the throwing overboard, into 
the regular and orderly, or the irregular and disorderly. 
To any one who knows by experience the hurry and 
confusion which, in such a moment must prevail, it is 
laughable to talk of a regular and orderly throwing 
overboard ; for, although there may be something ap- 
proaching to order, in the midst of disorder, a throwing 
overboard, in the face of appalling danger, and, for the 
true cause, must be rapid and irregular, without paying 
attention to order and forms. And it has been well 
remarked, that where the throwing overboard has been 
attended with a scrupulous attention to forms, at the 
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time of alleged danger, this excites a suspicion rather of 
fraud, than of honest fear, having led to the overthrow. 
It is seldom, therefore, that any previous consultation 
or deliberation can be held, and the master must act 
on his own responsibility, and on the emergency of the 
moment, without much regard to the observance of 
fonns. Although it will be proper to throw over the 
heaviest and most cumbersome articles, in the first 
instance, when these can be readily come at, yet, this 
being done, will be no proof of the necessity or of the 
propriety of the act ; nor can this selection be expected 
to be made, where, as in the general case, in the hurry 
and alarm of the moment, every hand is hastening to 
throw overboard whatever comes within its reach, without 
regard to order or rule. But, although the time of 
danger be thus a time of hurry and confusion, which 
sets all rules and forms at defiance, yet it is a rule, 
which can be followed in all cases, and which is required 
in all countries, that, in the first moment of tranquillity, 
the master shall cause the whole circumstances which 
led to, and which attended the overthrow, and as par- 
ticular a specification as possible, of the goods thrown 
overboard, to be entered in the log-book, and subscribed 
by himself, his officers, and some part of the crew ; and 
that, on the ship's arrival at the first port, these entries 
be verified by the oaths of the parties subscribing, so 
as to remove any suspicions that may attend the cir- 
cumstances of the overthrow, and prevent any oppor- 
tunity of purloining any part of the goods, under pre- 
tence that they were thrown overboard. 

I have already mentioned that, where goods are thus 
thrown overboard, for the preservation of the ship and 
cargo, and in order to lighten the ship, the value of these 
goods must be made up by contribution ; but, in conse- 
quence, the ship and cargo must be actually saved ; for, 
if they should be lost after the overthrow, in the same 
storm, there can be no contribution, because the object 
for which the overthrow was made was not attained, and 
there is nothing upon which a contribution can be levied. 
If, however, the vessel outlive that storm, and is lost in 
a subsequent part of the voyage, but part of the cargo 
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is saved^ that part must contribute to the loss by the 
fonner overthrow, as it is to be presumed that their 
safety is owing to that former overthrow. Or, if the 
vessel is driven by a storm, to take refuge in a strange 
port, to which she was not destined, and which, in con- 
sequence of her draught she cannot enter, and, in order 
to lighten her, part of the goods is put into lighters or 
boats, but are lost in the way to the shore, — the value 
of these goods must be made up by a general contribu- 
tion, — because they were taken out of the vessel for 
the sake of lightening her, and for the general benefit. 
But if, on the other hand, the goods in the lighters are 
landed safe, and the vessel and the reniaining cargo on 
board are lost, — the goods in the lighters, so landed, 
cannot contribute to the loss of the ship and the rest, 
because their safety can in noways be attributed to that 
loss, nor was their safety the cause of the loss. 

It is of importance for you to know, what articles are 
the subjects of a general contribution, because you will 
often have to settle or arrange this in the absence of 
your owners. The general contribution is, what is 
known by the name of general average, and many excel- 
lent works have been written on this subject by lawyers 
and others, both in this and foreign countries. I shall 
endeavour to simplify it as much as possible. 

It is an old rule of maritime law, that the value of 
what is sacrificed for the benefit of all, must be made 
good by a contribution upon all. In this, there are 
three ingredients: — the goods, for instance, must be 
thrown overboard ; the masts, sails, or cables must be 
cut and sacrificed. If, therefore, the goods are washed 
out of the vessel by force of the waves, or destroyed on 
board by lightning, or other causes, the loss falls upon 
the merchant. If the vessel is dismasted, and the 
rigging cut away, or if the sails are torn to shreds in a 
storm, or the master cuts his cable, in place of slipping, 
and afterwards recovering it, the loss falls upon the 
owner. In order to render any subject, matter of general 
contribution, there must be the act and agency of man, — 
the deliberate purpose of sacrificing the subject for the 
general benefit. 

Hi 
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Another ingredient is, that the sacrifice must he made 
for the purpose of lightening the vessel. If, therefore, 
goods are thrown overboard without any adequate cause, 
or by the whim or caprice of the ])assengers or crew, 
there can be no general contribution for these, although 
the merchant loser may have a claim against the persons 
who thus wantonly threw them overboard, or against the 
master or owners, for the value of these. If, also, any 
part of the vessel be damaged, merely from the wind 
and weather, or in a storm, the loss falls upon the 
owners alone, and is included under the obligation to 
keep the vessel tight, staunch, and strong during the 
voyage, — there has been no sacrifice of a part for the 
good of the whole. 

The last ingiedient is, that the sacrifice must be made 
for the good of all. This is the principle on which 
contribution is made upon all ; and, therefore, if the 
goods were thrown overboard, merely because the vessel 
was too heavily laden for the voyage, this may have 
arisen from the fault of the shipper or master, but there 
has been no sacrifice for the common good. So also, 
where the master has been arrested in a foreign port, for 
the expense of repairs and sound dues, and to procure 
his liberation, he sells part of the cargo, this is not a 
subject for a general contribution ;^ and where, in conse- 
quence of springing a leak, a vessel is obliged to put 
into a port to repair, the expenses of these repairs are 
not a general average ;* nor, where the vessel, by carry- 
ing a press of sail to escape from a privateer, suflfers 
material damage, is this general average ;' nor, where a 
vessel's masts and rigging are damaged, and she herself 
considerably strained, in consequence of carrying a press 
of sail to avoid being run on shore, is this a general 
average.* 

It is the general practice of this country, as well as 
established law in many continental states, that where 
goods have been loaded on deck, and these are thrown 
overboard, they have not the benefit of a general contri- 

1 Dobson » Wilson; 3 Camp. 486. 

8 Jackson v. Charnock; 8 T. R. 209. 

3 Covington v. Roberts ; 2 B. P. N. R. a78. 

4 Power V. Whitmore; 4 M. 8 141. 
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bution, unless they have been so carried according to the 
general usage of a particular trade ; but, if they are 
saved, they are liable to this general contribution. 
Whatever may have been the reasons upon which this 
rule has been established, it is now common in practice, 
and is necessary to be attended to in ascertaining the 
loss by throwing overboard, as well as the property 
bound to contribute to that loss. It is altogether a 
different question, how far you and your owners are 
responsible to the owners of the goods, laden on deck 
and thrown overboard, for the value of the goods, and 
the consideration of that responsibility will properly fall 
under a subsequent letter. 

Not only is it the rule, that the direct loss sustained 
by throwing part of the goods overboard, or sacrificing 
any part of the vessel, for the general good, must be 
made up by a general contribution, but there may be 
also consequential damages, as they may be called, 
which have also the benefit of this contribution ; as, 
where, in order the more readily to effect the throwing 
overboard, part of the deck or sides of the vessel are cut 
away, or if, in consequence of the overthrow, other parts 
of the goods are broken, destroyed or damaged, the value 
of these must also form part of the general contribution. 
Where it is necessary, to prevent the vessel being cast 
away in a storm, to cut the cable, or make other sacri- 
fice of her tackle and furniture, the loss of these is also 
made up by general contribution ; but this sacrifice must 
be carefully distinguished from the loss of a mast, sails, 
or tackle, on a lee shore, or from the unnecessarily 
cutting of a cable, when it could have been slipped, and 
afterwards recovered. Similar losses incurred to prevent 
the vessel from running on shore, or upon rocks, or from, 
being run foul of by other vessels, or for getting clear 
when run foul of, must be made up by a general contri- 
bution ; and where sails, ropes, and other materials are 
cut up, and used at sea, for the purpose of stopping a 
leak, erecting a jury mast, &c., the value of these also 
falls under the general contribution. 

I will, in the next letter, advert more particularly to 
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what is legally held to he a stranding ; but, in reference 
to the subject of general contribution, I would here 
observe, that it is not every stranding, or running upon 
a rock or shallow, which makes the damage occasioned 
to be sustained by a general contribution. If, by any of 
the perils of the sea, the vessel be stranded, or forced 
upon a rock or shallow, and damage be thereby done to 
the vessel, that damage will fall upon the vessel alone, 
as having arisen from a danger incident to the voyage. 
But, if the master, knowingly and advisedly, when in 
danger from a storm, or for the express purpose of 
avoiding a greater danger, run his vessel aground, or on 
a rock or shallow, and she be afterwards got off, the 
damage which may be done by so doing, and the expense 
of getting her off, including the expense of lightening 
her, or the value of goods thrown overboard, to enable 
her to float and continue her voyage, are proper subjects 
for average contribution. It is rather a diflScult and an 
intricate question, whether, if, in consequence of the 
vessel being run aground or stranded, the cargo is saved 
but the vessel is lost, the cargo saved should contribute 
to the value of the vessel ? This is a question beset with 
difliculties. No case has occurred in this country, in 
which any decision has been given on it, or approaching 
to it ; although the great majority of foreign authorities 
are against the opinion, that the subsequent loss of the 
vessel should be a subject of general contribution. 
Every instance must depend so much upon its own pecu- 
liar circumstances, that it seems almost in vain to give 
any general rule, applicable to all cases, although, it will 
be proper to keep this general principle in view, that the 
vessel must have been deliberately and intentionally 
.sacrificed for the general benefit of all. 

Generally speaking, the expenses of repairing injuries 
which the vessel may have received in a storm, fall upon 
the owners ; but, where the vessel cannot prosecute her 
voyage without repairs, and where the injuries would 
not have been sustained had the cargo not been on 
board, and where the repairs are not to be of a lasting 
benefit to the vessel, the expense of so much of the 



LETTER VIII. 129 

repairs as were absolutely necessary for enabling the 
vessel to perform the voyage, must be made good by a 
general average.* And, in the same way, must be 
borne the expense of going into port for the repairs, 
the necessary expense of unloading, warehousing, and 
reloading the cargo, or of men employed in keeping 
the damaged ship free from water, in order that the 
cargo might not be damaged. If the injury itself be 
the subject of general contribution, the port charges 
and the wages and provisions of the crew, during the 
time of the necessary repairs, will also be the subject of 
a general contribution;® but if the injury has been 
occasioned by the perils of the sea, neither pilotage nor 
the wages and provisions of the crew will fall under the 
general contribution.^ 

Thus, damage sustained by the vessel in consequence 
of high winds and heavy seas, the expenses incurred for 
pilotage, in putting into port to repair these, and in 
paying and maintaining the master and mariners, and 
in raising money for that purpose, are not properly sub- 
jects of general contribution.® Nor, where the vessel 
springs a leak, and puts into a port to repair, are the 
expenses of the repair, or the maintenance of the crew, 
and other necessary chai'ges attending that repair, to be 
borne by a general contribution.* And where, in effect- 
ing her escape from a privateer, in a heavy gale, and 
the sea running high, the vessel carries a press of sail, 
by which she is much strained, and her seams are 
opened, and the head of her mast carried away, — these 
are not subjects for a general contribution.^ 

The circumstances of necessity which will warrant a 
shipmaster in disposing of part of the cargo in a foreign 
port, will be the subject of a subsequent letter ; when 
he does so for the benefit of all, the goods thus sold 
for the general benefit, are also to be made good by a 
general contribution. 

You have thus seen what degree of danger will justify 

5 Flnrnmer v: Wildman ; 3 M. S. 482. 

6 2Ani. 904. 7 Ibid. 906. 

8 Power o. Whitmore; 4 M. 8. 141. 

9 Jackson, ui sup, 1 CoTington, tU tup. 
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you in throwing overboard part of the goods, or sacri- 
ficing part of the vessel, for the general safety, and what 
subjects are to be made good by a general contribution 
upon all ; and I now proceed to show you, upon what 
subjects that contribution is to be made. 

That contribution is to be on the cargo, the ship, and 
the freight. 

As to the cargo, — the general rule is, that all mer- 
chandise conveyed in the ship, for the purpose of traflSc, 
whether belonging to merchants, to passengers, to the 
crew, or to the master, of whatever kind, and however 
small the weight, in comparison of the value, must con- 
tribute, whether these are to be carried freight free or 
not. Ths goods thrown overboard, and, as I have already 
said, goods carried on deck, if saved, must contribute. 
But the persons of neither passengers nor crew contri- 
bute for their personal safety ; and in this country, the 
wearing apparel, jewels, and other personal property of 
the passengers, do not contribute. 

The ship contributes to every general contribution, 
with the exception of her ammunition, provisions, and 
stores ; and the freight and earnings of the voyage con- 
tribute, according to their clear amount, after deducting 
the wages of the crew and the other necessary expenses 
of the voyage, so that the wages of the seamen do not 
contribute. 

As the settling of a general contribution is a duty 
generally devolved upon the master, and, at all events, 
is a duty which he ought to be able to perform, it will 
be necessary, in the next place, to make you acquainted 
with the manner in which these subjects are to be valued 
for that contribution. 

The cargo saved is, in general, to be taken at the clear, 
actual net value, at the port of destination, after deduct- 
ing the charges attaching to it, such as freight, duties, 
and landing charges; but neither the premium of in- 
surance, nor the commission on the sales. If the vessel 
has put back to the port of loading, the goods are to be 
taken at the invoice price, and shipping charges ; and the 
same rules are to be applied for estimating the value of 
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that ])art of ibe cargo which was thrown overboard. 
Should the vessel have been compelled to put into a port 
short of her destination, and she herself be so much in- 
jured as to be unable to proceed, and if no other vessel 
or means can be found for forwarding the cargo saved, 
in consequence of which they have to be sold at that 
intermediate port, — the sum to be taken as the value of 
the goods is the actual sum which they have brought at 
that port, less all the charges of sale. 

If the goods saved have been damaged, and are sold 
in that damaged state, the same rule is applied to ascer- 
tain their value, viz., — the proceeds of the sale, less the 
expenses ; and, if the goods saved have been thought not 
worth the freight, and have, therefore, been abandoned 
to the master for the freight, — or, if the freight and 
charges upon the goods exceed the sum which they bring 
when sold, — or, if the goods have been so much damaged 
as to be worth nothing, — then, there can be no contribu- 
tion from the cargo. 

In ascertaining the value of the vessel for the contri- 
bution, the tear and wear during the voyage, and the 
provisions and stores, and any particular average losses 
have first to be deducted ; then, the value of the vessel v 
must be taken, as at the teimination of the voyage, or 
her value may be taken at the commencement, without 
deducting the tear and wear of the voyage. 

The freight is to be taken at the actual sum received 
by the owner at the termination of the voyage, deducting 
the seamen's wages, and one-third for petty averages. 
The freight for the goods thrown overboard is paid by 
the general contribution, and must also be included; 
but, if goods for these have been taken in at any inter- 
mediate port, the freight of these goods must be deducted 
from it. 

The sum total, upon which the contribution is to be 
made, is the amount of all these valuations, so ascer- 
tained ; and each person's share of the loss is, that pro- 
portion, according to the value of his property, which 
the whole loss bears to the value of the cargo, ship, and 
freight I give you an example of the mode of contii- 
bution^ from a work of great authority : — 
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Amount of Lostea. 

Goods of A. thrown overboard ^500 

Damage of the goods of B. by 
the jettison 200 

Freight of the goods thrown 
overboard 100 

Price of new qable, an- 
chor, and mast j^300 

DeiUict one third lOO 

200 

Expense of bringing the ship 
off the sands 60 

Pilotage and port duties, going 
into the harbour and out, and 
commission to the agent who 
made the disbursements .... lOO 

Expenses there 25 

Adjusting this average 4 

Postages 1 

Total of losses ^ 1 180 



ValtAe of Articles to Contribute' 

Goods of A. cast overboard . . 46*500 
Sound value of the goods of B., 

deducting freight & charges 1000 

Goods of C 500 

Goods of D 2000 

Goods of E 5000 

Value of ship 2000 

Clear freight, deducting wages, 

provisions, &c 800 

Total of contributing value .(6'1 1,800 



Then, (as) j^l 1,800 (is to) £\\%Q (so is) £\Wi (to) ^6*10. 

That is, each person will lose 10 per cent, upon the value of his interest in 
the cargo, ship, and freight- 
Therefore A. loses 4^50 

B 100 

C •. 50 

D 200 

E 500 

The owners 280 

4^1180 which is the exact amount 
— — of the losses. 

Upon this calculation, the owners are to lose 4^280, but they are to 
receive from the contribution 46*380, to make good their disburse- 
ments, and 46 1 00 more for the freight of the goods thrown over- 
board, or j£480, minus (less) 46*280. They, therefore, are actually 

to receive jf200 

A. is to contribute 4650, but has lost 46500, therefore A. is to receive 450 
B is to contribute jfllO, but has lost j£200, therefore B. is to receive lOO 

Total to be actually received ^750 

On the other hand, C, D., and E. have lost nothing, and are to pay as 
before, viz.* — 

C ^50 

D 100 

E 500 

Total to be actually paid. . jf 750 

which is exactly equal to the total to be actually received, and must be paid 
by and to each person, in rateable proportion, to be ascertained by another 
calculation, with which it is unnecessary to trouble the reader.* 



* Mr* Stevens, in his Essay on Average, is of opinion that the value of the 
provisions should be deducted, not from the freight, but from the original 
value ^ Uie ship. — Page fiS* 
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Although it is a common practice to put all the papers, 
documents, and vouchers into the hands of a professional 
person, called an average-stater, whose peculiar business 
it is to adjust losses, for the purpose of settling this 
average contribution, — and sometimes this is left to the 
broker, — ^yet it is highly proper that you should be oiiite 
conversant and well acquainted both with the mode in 
which this contribution is to be adjusted and settled, 
and with the practice of doing so ; because many cases 
may happen, in which you cannot have the assistance of 
such persons ; and, in all cases, it is absolutely neces- 
sary that you should have a thorough knowledge both 
of the principle upon which this contribution is made, 
and of the practice of actually calculating the contri- 
bution, and of adjusting it among the different parties 
interested, according to the amount of the interest of 
each. I hope the above example will make both quite 
plain and easy, and, with the assistance of your common 
sense, may, in almost any circumstances, make the set- 
tlement of the loss, and the adjustment of the contri- 
butions to be paid or received by the parties concerned, 
a matter of mere calculation. 

By the maritime law, you have the power of retaining 
the goods of the different shippers, until the average 
contributions be settled and paid ; but, were this power 
to be actually exercised, it would be the cause of general 
inconvenience, and even loss ; and, indeed, where the 
price which the goods may bring in a foreign market^ 
has to be taken as their value, you must at once see 
that this right cannot be enforced. It is the common 
practice, therefore, for all the parties to enter into an 
agreement, called an average bond, narrating the parti- 
culars of the loss, and the sacrifices made, and expenses 
incurred for the common benefit; — that the loss, damages^ 
and expenses, when properly ascertained, may form a 
charge upon the ship, cargo, and freight ; and, therefore, 
each party binds himself, severally, to pay the master^ 
or owners, or their agent, his proportion or share of the • 
general contribution, for the loss and expense, and of 
idl legal charges, salvage, and expenses to which he 
may be liable. The same agreement, or bond, usually 

12 
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contains a reference to some person named in it, to 
ascertain the amount of the loss, and to adjust and 
apportion the different proportions or shares of the con- 
tribution which each party has to pay. It is your duty, 
therefore, to procure this bond, duly executed by all 
the parties, before you part with the possession of the 
goods, because you have a lien upon the goods, or, in 
other words, you are entitled, as already mentioned, to 
retain them, until each party settles for any average 
contribution ; and, by delivering the goods, or landing 
them for delivery, you lose this lien, or right of reten- 
tion. The average bond is considered, in practice, as 
an equivalent for this lien, and enables you to maintain 
an action, when necessary, against any or all of the 
individuals, for their respective proportions of the con- 
tribution. 

The general rule is, that the shippers or owners of 
the goods are liable for the contribution falling upon the 
goods of each, and a consignee, where he is owner, is also 
liable. But a consignee, who is a consignee only, does 
not render himself liable for this contribution, merely 
by receiving the goods under a bill of lading, where it 
is not made an express condition of the bill of lading, 
that, by taking the goods under it, he shall be liable for 
the share of the contribution falling upon the particular 
goods mentioned.^ . A condition of this kind is not, 
however, for common, inserted in bills of lading, although 
it may be prudent, generally, to do so ; but you can easily 
prevent any trouble or dispute upon this head, by retain- 
ing possession of the goods, until each consignee actually 
subscribe the average bond, wheie there is one, or, if 
not, until each give you an obligation, binding himself 
to pay the proportion of the average contribution effeir- 
ing to the goods consigned to him. In this way, either 
under the average bond, or under the separate obliga- 
tion, you can recover the proportion even from the mere 
consignee ; but, although you have taken neither, aiid 
have delivered the goods to the consignee, the actual 
owner is, notwithstanding, liable for his proportion of 
the loss, and that pioportion can be recovered by an 

2 Scaife v. Tobin, 4th May, 1833 ; 3 B. Ad. 683. 
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action against bim. But, in the case of a general ship, 
it is absolutely necessary, in order to avoid the necessity 
and expense of recovering from each individual mer- 
chant, that a regular average bond be executed by all 
the shippers, before any of die goods be delivered ; and, 
when that bond also names the individual who- is to 
ascertain the amount, and adjust the proportion of the 
average contribution, his average state fixes the share 
which each is bound to pay under the bond. 

A doubt may very naturally here occur to you, 
whether, when an adjustment has been made in a foreign 
country, perhaps on a principle different from that 
recognised in this country, such an adjustment will b6 
binding upon the shippei*s and underwriters here. It is 
a principle established in the courts in this country, that 
a general average is to be calculated, between the owners 
of the ship and the owners of the goods, according to 
the law of the port of discharge.^ If both parties 
belong to this country, neither can complain of the 
adjustment being made according to the laws of this 
-country, but where the goods belong to parties of 
the nation where the vessel arrives, the adjustment 
must be made according to the laws of the port of 
•discharge, and they cannot complain of that adjustment 
being made according to the authority of their own 
laws. Any other rule would, as was remarked by the 
late Lord Tenterden, in the case now referred to, be 
attended with great confusion, perplexity, and irregu- 
larity, even if it should be found practicable, which, in 
many cases, it would not be. An adjustment so made, 
according to the laws and usage of the port of discharge, 
must be binding on all the parties concerned ; but, when 
an adjustment so made comes to be founded on in this 
country, it must distinctly appear, that it was made 
according to the law and practice of that port ; and this 
must not be left to be collected, merely as a matter of 
inference, from the proceedings under which that adjust- 
ment was made. I will detail to you the cases, in which 
this question has been agitated in this country. 

In the case alluded to, the average contribution had 

3 Simondfl «. White, 31st May, '1824; 8 B. 0. dO&. 
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been settled at the port of the vessel's discharge in 
Russia^ although it was settled on a diderent principle 
from what it would have been in this country, and the 
merchant had, in order to obtain his goods, been obliged 
to pay a sum towards the expenses, to which he would 
not have been liable by our laws ; but, as it was proved, 
that the average had been adjusted and settled according 
to the law of the country of the port of discharge, the 
merchant could not recover back from the master the 
sum so paid, although both the parties were British sub- 
jects, and the vessel a British vessel* And in another 
case of Russian adjustment, where the contribution was 
for wages and provisions during a refitment which, in this 
country, would not have been general average, and, having 
been paid by the owner of the goods, he brought an 
action agauist the shipowner to recover the sum so paid ; 
but the same decision was given as in the preceding 
case.^ But in another case, in which an average contri- 
bution had been adjusted and settled in Portugal, a 
merchant paid his contribution, and brought an action 
for the sum so paid against the underwriters in this 
country ; — it was found, that he could not recover, 
because it was not proved, that the adjustment had been 
made, according to the known law and usage of that 
foreign country." 

In another case, a general contribution had been 
adjusted and settled, according to the law of Denmark, 
and the holder of a respondentia bond ( that is, a bond 
for money lent upon the security of the goods,) had paid 
his proportion to that general contribution; — it was held, 
that he could recover from an English underwriter the 
sum so paid, on his proving that such a security was 
liable to contribute by the laws of that country .'^ And, 
in another case, the general contribution had been 
adjusted and settled at Pisa, contrary to the English 
law, and, under that adjustment, an insured upon goods 
had to pay a larger share of contribution than, by the law 
of England, could be demanded ; but, on the insured 

4 Simonds, ut tup 5 Dagleish v. Davidson ; 5 D. R. 6. 

6 Power «. Whitmore, 1815 ; 4 M. S. 141. 

7 Walpole V. Swer, 1780 ; 2 Mar. 767. Newman o. Gazalet ; 2 Park, 900. 
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proring that it was the usage, in adjusting losses, to 
allow the whole of such contrihutions, he was found 
entitled to recover that sum under an English policy. 

Where, then, an average contribution has been ad- 
justed and setded at a foreign port, these cases will 
show the necessity, for preserving distinct evidence that 
it was so adjusted and settled according to the law and 
practice of that country, in case the terms of that 
adjustment may be afterwards called in question. 

I am. &c. 



12i 
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Stranding — ^what is the legal meaning of the term in insurance ? 
—instances in which accident held to be stranding — instances in 
■which such accident held not to amount to stranding — these in 
questions with underwriters— distinction in such cases, of what is 
and what is not a stranding — meaning of the expression in the 
memorandum "unless ship be stranded" — underwriters not 
liable for partial losses unless she be stranded — but if stranded, 
underwriters liable for all losses, even happening from other 
causes — ^though not if before stranding — these strandings not 
matter of general average — when damage must be made up by 
general contribution for a stranding — what are the distinctive 
characters of such a stranding — it must be for general preserva- 
tion — stranding by peril of the sea, by negligence, &c., not such 
a stranding — ^this stranding must be a voluntary and an intentional 
stranding — example — general rule as to this kind of stranding — 
whether if, in consequence of stranding vessel be lost, this loss is 
Butgect of general contribution — advice to shipmasters. 

Gentlemen, 

I now proceed to the subject of stranding, as to 
which a considerable diversity of opinion prevails, both 
practically and legally, as to what constitutes a strand- 
ing; and in many cases a different opinion has been 
come to, on a minute distinction of circumstances. It 
will be proper to state — what is considered in law to be 
the meaning of the word *' stranding ;" then to detail 
some decisions, in which the accident has been held to 
be a stranding; and afterwards mention some other 
decisions, in which it has been held that the accident 
did not amount to stranding. 

In order to constitute a proper stranding, then, in the 
legal acceptation of the term, it is held, that it must 
be where the vessel takes the ground, under some extra- 
ordinary circumstances of time and place, from accident. 
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or by reason of some unusual occurrence, and out of the 
ordinary course of the navigation ; hut, where the event 
happens, of the vessel taking the ground in the ordinary 
and usual course of the navigation, — as, for instance, 
from the common ebbing and flowing of the tide, — or 
in a tide harbour, from the natural deficiency of water, 
and she will again float upon tlie flow of the tide, — this 
is not to be considered a stranding.^ When, therefore, 
by an unforeseen accident, not in the ordinary course of 
the navigation, or by the force of the wind and waves, 
she strikes the ground, or runs aground, this, in the 
ordinary case, is a stranding, although it is not every 
striking the ground, or running aground, that will be 
held to constitute a stranding. And, accordingly, let 
us now see , what cases have been held to amount to 
stranding. 

In one case, the vessel was in her course up the 
Mersey to Liverpool, and the pilot, in the absence of 
the master, and contrary to his caution against letting 
the vessel take the gi'ound, laid her aground upon a 
bank in the Mersey ; when she floated, he took her into 
the pier of the basin, and made her fast there, with the 
intention that she would take the ground when the tide 
fell ; soon afterwards, she took the ground astern, and, 
the water leaving her, she fell over on the side farthest 
from the pier, with such violence as broke many of her 
timbers, though, when the tide rose, she righted, but 
with ten feet water in the hold, by which the cargo was 
wetted and damaged; — this was held to be clearly a 
stranding, because the vessel was both taken out of the 
usual course, and moored contrary to the usual way, and 
contrary to the master's orders.^ 

In another case, it became necessary, in the course of 
an inland navigation, to draw ofi* the water, in order to 
repair the navigation, and a ship, then in that navigation, 
had to be placed in the most secure situation that could 
be found ; but, when the water was drawn off*, she went, 
by accident, upon some piles which were not previously 

1 Per Tenterden, C. J., and Taunton, X, in Wells v. Hopwood: H. T. 

1832; 3B. Ad. 34. 
2 Carrtithers v. Sydebotham, 25th April, 1816; 4 M. S. § 77. 
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known to be there ; — this was held to be a stranding, — 
the accident having happened not in the ordinary course 
of such navigation.' Where, also, a vessel was com- 

Eelled, by tempestuous weather, to take refuge in a tide- 
arbour, where she was moored alongside a quay in the 
usual place for vessels of her burden ; in addition to the 
usual moorings, it became necessary to fasten her by 
tacklings from the masts, to posts on the shore, so as to 
prevent her from falling on her side when the tide left ; 
but the rope by which she was so fastened not being of 
sufficient strength, broke when the tide went out, and 
she fell over on her side, — ^was stove in, — and greatly 
injured ; — this was held to be a stranding.* 

In one case, a vessel had been forced into Holyhead 
by a storm ; and, in entering the harbour, she struck 
on a sunk anchor, by which she sprung a leak, and was 
in danger of sinking, and she had, on that account, to 
be warped up the harbour, where she took the ground, 
and remained fast there, for about half an hour ; — this 
was held to be a stranding.*^ And, in another case, a 
vessel had arrived at Hull, which was a tide-harbour, 
and was proceeding to discharge her cargo, on a quay 
at the side of it, which could only be done at high 
water, and the cargo could not be discharged in one 
tide ; the vessel was moored by a rope from her head, 
to a post, and, on the first ebb, she grounded in safety 
on soft mud ; but, on a subsequent ebb, the rope by 
which she was moored to the opposite side of the har- 
bour, stretched, and the wind blowing from the east at 
the same time, she did not ground entirely on the mud, 
as it was intended she should do, — but her forepart got 
on a bank of stones, rubbish, and sand, near the quay, 
by which she was strained, and admitted water, so as 
to damage the cargo ; — although no lasting injury was 
sustained by the vessel, yet this was held to be a 
stranding.* 

Then, let us next see, what cases have been held as not 
amounting to a stranding ; and, here, you will require 

3 Bayner v. Goodmand, 7th November, 1821 ; 3 B. A. 225. 

4 Bishop V. Pentland, T. T, 1827 ; 7 B. C. 219. 

5 Barrow v. BeU, 22nd Noyember, 1825 ; 4 B. C. 736. 

6 WeUs «• Hopwoodi trt tup. 
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carefully to mark the distinction between^ what has been 
held to be a stranding, and what has been held not to 
be a stranding. Thus, where a vessel struck a rock, 
and remained on it about a minute and a half after 
striking, — this was held not to be a settlement of the 
vessel, for a sufficient length of time, to constitute a 
stranding, — the striking being nothing more than a 
" touch and go."^ Again, where a vessel, in the course 
of her progress up a tide-harbour, with a pilot on board, 
took the ground, and so remained for eight hours ; next 
day she again took the ground ; and a third time, when 
about to discharge her cargo, and she then lay on her 
broadside for two whole tides, and thereby the cargo was 
damaged ; — this was held not to be a stranding, but only 
what would happen in the ordinary course of navigation 
in that tide-harbour.* And, in another case, a vessel 
had entered the port of Dunkirk, a tide-harbour, and 
was lying in a place pointed out by the harbour-master; 
and, upon the ebbing of the tide, she took the ground, 
in the place where it was intended she should ; but, in 
doing so, she struck upon some hard substance, by 
which two holes were made in her bottom, and the cargo 
was damaged ; — this was held not to be stranding, — the 
vessel having taken the ground merely through the 
ebbing of the tide, and in the very place where it was 
intended she should.^ 

All these cases, you will observe, were questions with 
the underwriters, and not as to damage which has to be 
made good by a general contribution on ship, cargo, 
and freight, — to this I will come by and bye. But 
here, you will attend, that the great distinction, in cases 
of stranding of the kind now noticed is, that, if the event 
happen in the ordinar}- course of navigation, — as from 
the regular flux and reflux of the tide, — without any 
external force or violence, it is not a stranding ; but, if the 
vessel takes the ground, out of the usual course of the 
navigation, and from any extraordinary circumstance of 
time and place, it is held to be a stranding ; and when that 

7 M'Dougle V, Roy. Ex. Assnr. Co .; 4 M. S. 503. 
8 Hearne o. Edmonds, I8l9; 1 B. B. 338. 
9 Kingsford v. MarshaU, £. T., 1832; 8 Bing. 458. 
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is the qase, it is a matter of no moment though the 
accident should have heen occasioned by the neglect, 
rashness, or carelessness of the pilot, or through the 
negligence of the crew. 

These instances of stranding now given, refer to the 
policy of insurance, in the memorandum at the bottom 
of which, you will observe, that there are certain kinds 
of articles enumerated, upon which the underwriters are 
to be free from all losses under a certain per cent., and 
certain other articles, upon which they are to be free 
from all losses, unless or except that loss be of the 
nature of a general average, or the vessel be stranded. 
The cases now given apply to a stranding under this 
memorandum ; and, therefore, under it, the underwriters 
are not liable for any partial loss upon the articles 
enumerated, when that loss is excluded by the memo- 
randum, unless it be of the nature of a general average, 
or happens after the vessels being stranded. But, if 
there have been two or three partial losses, on any of 
the enumerated articles, each of which is individually 
below the specified per cent., these losses can be added 
together, so as to make up that per cent, or more.^ 
Although, however, the article is so much damaged as 
not to be worth the freight, yet, if the cause of damage 
does not constitute a general average, or if there has 
been no stranding, and the article specifically remains 
in existence, the underwriters are not liable, when it is 
one of the enumerated articles, upon which, as stated in 
the policy, they are not liable for an average loss, unless 
it be general, or the ship be stranded. But, where the 
vessel has been stranded, and a loss sustained in the 
course of, or subsequent to, that stranding, this takes 
away the exception, and the articles enumerated in the 
memorandum are placed in the same siuation as any 
other goods, so that the underwriters become liable for 
all damage or partial losses sustained by these, though 
that damage, or these losses may not arise from the 
stranding, but from some . other subsequent cause.* 
Should the goods, however, have sustained damage, or 

1 Blackett v. Boy. Ex. Assor. Co., H. T. 1832; 2 Tyrwh. 266. 

2 1 Mar., c. 7, § 3. 
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should the loss have happened before the vessel is 
stranded, the subsequent stranding will not satisfy the 
condition in the inemorandum^ so as to open up the 
exception. For instance, hides (one of the enumerated 
articles) were insured from Valparaiso to Bourdeaux, 
free of particular average, unless, the ship be stranded ; 
the vessel arrived at Rio Janeiro, in the course of the 
voyage, with the hides in a state of incipient putridity, 
in consequence of a leak in the vessel, and they were 
sold at Rio for about one- fourth of their value ; subse- 
quently, the vessel was stranded on her way to Bourdeaux, 
at the entrance of the river Garonne, in France ; and 
an action having been brought under the policy, for a 
loss by stranding, — it was held, that the stranding was 
not such as to make the underwriters liable for an 
average loss.' 

The strandings, of which I have been speaking, and 
have given you examples, are not the same as that 
stranding, the damage occasioned by which has to be 
made good by a general contribution on ship, cargo, 
and freight. It can never be said that a stranding, in 
the former sense, is for the common good, the loss by 
which has to be made up by a contribution on all; 
for where the stranding has been occasioned by the 
perils of the sea, — as by the force of the winds and 
waves, or by the vessel striking on a rock, — the damage 
thereby sustained cannot be said to have been voluntarily 
incurred for the preservation of all. The same reason 
holds, when the stranding has been caused through the 
negligence or rashness, or even carelessness or ignorance 
of a pilot ; nor, though the stranding may have been in 
consequence of the negligence or mismanagement of the 
crew, or of the mismanagement or ignorance of the 
master or any other person, in charge of or employed 
about the vessel, can that stranding be held to have been 
voluntarily done for the preservation of all. In none of 
the cases referred to, was the damage occasioned by the 
stranding, sustained for the common good; but that 
damage was done by an accident, which, had the master 
foreseen, he would, as a prudent man, have done all in 

3 Roux V. SalTador, 21rt January, 1835 ; 1 Bing. N. C. 580. 
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his power to avoid or prevent. The stranding of which 
I have been speaking, must have been caused by accident 
out of the usual and ordinary course of navigation ; 
but I come now to treat of another kind of stranding, 
which is effected by man for the preservation of all. 
The one stranding is altogether involuntary ; the other 
is voluntary ; the one is an accident, the other must not 
be an accident. The latter stranding must be a loss 
incurred, or a sacrifice made, for the general preservation 
of all, which has to be made up by a contribution upon 
all ; and, therefore, to entitle a loss by this stranding to 
be borne by a general contribution, that stranding must 
have been voluntarily sustained, for the common good 
of the cargo and the ship. In the former kind of strand- 
ing, the mind and agency of man were not concerned, 
or rather, that mind and agency were not exerted in 
duly managing the vessel, or, if exerted at all, were 
exerted to avoid the stranding ; — in the latter kind, that 
mind and agency must be exerted in intentionally bring- 
ing about the stranding. The vessel must have been 
deliberately and intentionally stranded — that is, run 
upon a rock, shallow, or strand— ^/br the preservation 
of all. There must have been a sacrifice for the com- 
mon good, and that sacrifice must have been made 
intentionally for this purpose ; and the stranding must 
not be the result of the ordinary perils of the sea. In 
such a case, and in such only, does the damage sus- 
tained by this voluntary stranding, either by the ship 
or cargo — the expense of unloading and reloading the 
cargo when necessary — and the value of any goods 
thrown overboard, for the purpose of lightening her, 
and enabling her to float ofif the place on which she has 
been stranded, and so continue her voyage for the benefit 
of all concerned — form properly the subjects of a general 
average contribution, to be borne by all. In the previous 
instances of stranding, the damage sustained by the ship 
or cargo must fall upon the respective owners of each, 
unless when it can be claimed from the underwriters 
on either, as a particular average ; but, the last-mentioned 
stranding having been done for the preservation of all, — 
the loss and damage thereby sustained, and the expenses 
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consequently incurred, must be made good by a con- 
tribution upon all.* It is absolutely necessary tbat you 
should rightly understand what is, and what is not, a 
voluntary stranding, in the proper sense of that term, — 
for, here, misapprehension may lead your owners into 
serious disputes and unnecessary expenses. I will give 
you an instancy from a practical writer on marine insur- 
ance, which forcibly illustrates this distinction. 

A vessel on her voyage from London to Hamburgh, 
was driven by a high tide on a piece of ground very 
near the latter port ; the cargo was unladen, not for the 
purpose of lightening the vessel so as to set her afloat, 
but in order to be delivered to the consignees ; and the 
vessel was subsequently dug out; — there, the vessel 
could not be called on to contribute to the expense of the 
unloading, although, by being lightened, she was inci- 
dentally benefitted from the unloading ; — ^neither could 
the owner of the cargo be called on to contribute to the 
expense of digging out the vessel, because that was done 
for her individual benefit; and the cargo having been 
safely delivered to the consignees, it was a matter of no 
moment to them whether the vessel floated or not. In 
this case, then, the damage which the vessel sustained, 
was not the consequence of a voluntary sacrifice on her 
part, — the expenses of unloading the cargo were for no 
common object, — and, therefore, both the damage and 
expense fell upon the respective owners of the ship and 
cargo, for whose respective benefits these were incurred, 
and there was nothing of the nature of a general 
average.* 

The general rule, as stated in a work of great 
authority, seems to be, that, if the stranding be volun- 
tary, that is, if it be done deliberately and intentionally, 
to save the ship and cargo, the consequent damage sus- 
tained by the ship and cargo, becomes the subject of a 
general average, which must be borne by a general con- 
tribution upon all. But, if the stranding be involuntary, 
that is, if it happen from accident, by a peril of the sea, 
or any other similar cause, though die ship or cargo be 
damaged, nothing has been advisedly sacrificed for the 

4 2 Am. 881-5, 5 Benecke, 215. 
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benefit of all, and, therefore, there can be no general 
contribution, bat each must bear his own loss.^ 

In a former letter, I have said, that it is a difficult 
and intricate question, whether, if, in consequence of 
the vessel being, voluntarily and designedly, run aground 
and stranded, the cargo be saved, but the vessel be 
totally wrecked in consequence of that stranding, should 
the cargo so saved be liable to contribute towards the 
value of the vessel so lost ? No case of this kind has 
occurred, as yet, for decision in the courts of this 
country, and as it is scarcely possible, on such a subject, 
to give any general rule, which could apply to the 
varying circumstances of all cases that will occur, each 
case should rather, in my humble opinion, be deter- 
mined by the peculiar circumstances under which each 
individual stranding was resolved upon, was carried into 
effect, and the consequent loss happened. It is, indeed, 
a question beset with difficulties, although, in considering 
that question under any circumstances, the general prin- 
ciple must never be lost sight of, that the stranding was 
voluntarily and designedly done, for the preservation of 
all. This, therefore, must be the ruling criterion in all 
cases of voluntary stranding; and, notwithstanding the 
host of foreign authorities against making the loss of the 
vessel, in consequence of the stranding, to be a subject 
of general contribution, yet, I venture to think, that 
the whole resolves into this question, — was the stranding 
the direct or immediate cause of the loss of the vessel ? 
No doubt, the vessel would not be stranded with a view 
to her total destruction, where it is evident that would 
follow, if stranding be resolved upon; but, even here, 
if a vessel be stranded for the preservation of the cargo, 
under circumstances, or in a situation, which would 
necessarily imply, or, to all human probability, will be 
followed by, her total destruction, — ^is not this just a case 
within the general rule, of a part having been sacrificed 
for the benefit of the whole P Take the extreme cases : 
suppose, for instance, that the vessel, while in the act of 
stranding for the general safety, goes to pieces and 
becomes a total wreck, but, by the stranding, the cargo 

Abbot, 490. 
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is saved, — it seems to be altogether against the general 
principle to hold, that, in this case, the loss of the 
vessel is not to be made up by a general contribution. 
But, on the other hand, put a case where the vessel has 
been stranded properly, and the cargo is in safety, and 
that, thereafter, by the violence of the wind and waves, 
or by an increase of the storm, the vessel, from her 
situation, becomes a total wreck, — in such a case, there 
seems to be good reason for holding this subsequent 
loss of the vessel, as not a subject for general contribu* 
tion. Between these extreme cases, the shadows of 
distinction must be innumerable ; and, as I have already 
noticed, each case must depend upon the peculiar cir- 
cumstances in which stranding is resorted to and takes 
place. 

Confessedly, as I now said, this question is beset with 
difficulties; but, fortunately, it is a question you are 
not called on to determine, and I have mentioned it 
merely in order to show you the cautiousness, — to use 
that term for want of a better, — with which, when a 
stranding becomes absolutely necessary for the general 
preservation, that stranding ought to be conducted. 
Should you be in a situation, at any time, where such a 
stranding has been resolved upon, you must be careful 
to preserve evidence of the circumstances in which that 
stranding was so resolved upon, and also of all " that 
occurs during the actual stranding, as well as subsequent 
to it. There is little probability of your having the 
power to select the situation in which to strand the ves- 
sel ; but should you have, I need hardly say, it ought to 
be done in the most eligible situation, as regards the 
safety both of the ship and of the cargo. Your greatest 
care must be given to the cargo, particularly if it be a 
general ship, because the stranding does not put an end 
to the contract, between you and the shippers, for the 
carriage of the goods ; and if, in order to float the ves- 
sel, or to get her off the strand, it be necessary to unload 
the cargo, or part of it, and should any part be lost or . 
amissing, you must be able to show that this loss arose 
solely from the stranding or wreck, otherwise you or 
your owners will be liable to the shippers for the value 
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of the goods so lost You must be careful to enter in 
the log-book, all the particulars of the stranding, as well 
what happened before, as what took place during the 
course of, and after, the act of stranding, and to attest 
this entry by the subscriptions of yourself, your officers, 
or two or more of your crew. At the earliest opportunity, 
you must make a formal protest before a notary public, 
in which should be embodied the full particulars above 
mentioned; and you must also communicate to your 
owners the full particulars of the stranding, and do not 
content yourself, as I have known masters often do, with 
with meiely informing them that the vessel has been 
stranded. Indeed it will be prudent, in almost all cases 
to send your owners the principal instrument of protest, 
or, at least a transcript of the entries in the log-book, 
so as to put them in possession of full information, and 
to enable them to enter into such arrangements witli the 
parties interested, and to take such other steps, as may 
be necessary, I will have occasion to resume this sub- 
ject in my next letter. 

I am, &c, 
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Wreck — duty of master in case of— conduct of seamen — bound 
to exert themselves to the utmost — and to save as much as pos- 
sible — officers to apply to in case of wreck on coasts of England, 
Ac. — power to call assistance — waggons, carts, Ac. — power to re- 
pel intruders by force — ^penalty and punishment for doing so — 
order in which authorities take charge — Consolidated Salvage Act 
— ^receivers of droits of Admiralty — ^remuneration of— -lists of in 
custom-houses — power to pass and re-pass over lands, <Sz;c., and to 
place planks, diic.^-damage, how to be ascertained — penalty for 
obstructing, <kc. — examination as to wreck — ^fees of receivers for 
— ^penalty lor refusing to be examined — ^receiver's fees for wreck 
— detention of vessel — ^remuneration of salvors — within what time 
must be made — when default of— custody of ship and cargo until 
compensation made, or security g^ven — ^provision of statute as to 
disputed cases of salvage — ^if two justices cannot agree, must nomi- 
nate third person — ^fees of third person — when amount of salvage 
must be determined by High Court of Admiralty — Commissioners 
of Salvage — ^powers and authorities of— appeal to High Court of 
Admiralty — how made — security to be given and transmitted to 
receiver-general with certificate — ^fee for certificate — proceedings 
on award — sale of property under — payment of sum awarded to 
party appointed by justices, Ac. — distribution — appeal as to share 
of— when above £20, appUcation to High Court of Admiralty — 
detention of vessel, goods, Ac. — salvage in Cinque Ports — these 
ports and their limits — persons nominated by Lord Warden to fix 
salvage— commissioners decide all claims within jurisdiction — fees 
of commissioners — appeal from their decision — salvage in Scotland 
— ^under Queen Anne s Act — parties authorised to act — penalty on 
masters of vessels refusing assistance — payment of salvage — and 
adjustment of amount — custody of goods saved and sale of— master 
ought not to leave wreck — is not thereby discharged of responsi- 
bility, but bound to exert himself to the utmost— entry in log-book 
or statement of particulars must be made — formal protest must be 
made before notary public — purpose of so protesting— communi- 
cation to owners, Ac— duty as to cargo saved — settling with crew 
and their discharge — surveys of ship and cargo— duty of master 
in regard to ship and cargo after surveys. 

Gentlemen, 

I now proceed to the subject of wreck ; and, at 
the outset, I may remark, in general, that, when wreck 
has been occasioned by storms or tempests, or by any of 
the perils of the sea, the consequent loss of the vessel 

13J 
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must fall upon the owners alone, leaving them to claim 
from the underwriters, the value they may have insured 
on the vessel or freight. 

In this letter, I do not intend to consider the principles 
upon which the individuals who may assist you in the 
preservation of the ship and cargo are legally entitled to 
be remunerated, — that will be the subject of a future 
letter ;"— but, iiere I will confine myself to what should 
be the conduct of yourself and your mariners, in the 
case of wrecks on the coasts of this country, and in what 
manner you are authorised to proceed. 

In the first place, then, your great duty is to keep 
yourself cool, calm, and collected. Recollect, that a 
weighty responsibility lies upon your shoulders, and that 
you are, from the necessity of the case, constituted 
manager and trustee for all parties, and must attend to 
all, even conflicting interests. Besides, in many in- 
stances, independent of being attended with danger, the 
duties you have to perform to the different parties are 
arduous, and must be encountered with firmness, forti- 
tude, and perseverance. At such a time, it is not for 
you to forget that you are still master, — that you are 
still in right to command, and must be obeyed, — and 
that you are still, even more now than ever, entrusted 
with the care of the interests of all concerned. It may be 
thought superfluous, — but I am sorry to say it is not 
unnecessary, — for me to remark, that, in such an emer- 
gency, all your command over your temper and yourseif 
must be exercised ; and that, therefore, you must rigidly 
abstain from the use, — I do not say ihe free use, but the 
use even,— -yof spirits. This is not a time to fly to or in- 
dulge in spirituous liquors, either as a comforter under 
misfortune, or as giving you fortitude to encounter that 
misfortune. They will inflame in place of cooling your 
mind, — and will incapacitate rather than strengthen you 
for the perfoimance of the arduous duties which have 
necessarily devolved upon you. At such a time, you 
require to use all the energy you can command, and you 
' must be in a state, not only actively to superintend the 
whole, but to direct and command others. Besides, by 
having recourse to spirituous liquors^ you are setting a 



LETTER X. 151 

bad example to your crew, on whose exertions you ought 
chiefly to depend, and who, I need not say, are, on such 
occasions, too anxious to obtain access to the spirit-room. 
Again, as to the seamen, they are bound by their 
contract, to abide by and protect the vessel through all 
perils ; their whole services are pledged to the vessel, 
and they are bound to use their utmost exertions, for the 
preservation of her and the cargo ; and, by the misfor- 
tune, your authority over them does not come to an end, 
nor are they at liberty to leave the wreck until discharged 
by you. Too frequently, this time of misfortune is con- 
sidered by them as a time of unbridled liberty ; and, not 
unfrequently, they use that liberty to the worst of pur- 
poses. Commonly, their first object is to get the un- 
controlled command of the spirit-room ; and I need 
scarcely remark, to what disgraceful excesses their free 
use of spirits have been carried on such occasions, and to 
what melancholy and deplorable consequences, both for 
themselves and others, these excesses have often led. It 
may not be in your power, perhaps, altogether to prevent 
these at the time, but you know how to punish them 
afterwards. As I have just said, it is the bounden duty 
of the crew to use their utmost exertions for the preser- 
vation of the ship and cargo ; — they are bound to obey 
your orders in relation to both, the same as if these had 
been in safety ; — and they are bound to remain as long 
as you think proper, or as long as there are reasonable 
hopes of recovering portions of either. If they do so, 
they aire entitled to have their wages satisfied out of the 
proceeds of the parts saved ; for the crew cannot, in such 
a case, be considered as salvors, or entitled to a salvage 
remuneration ; and, for their exertions, the preferable 
payment of their wages is the proper remuneration. By 
section 3 of the Merchant Seamen's Act, every suniving 
seaman producing a certificate from the master, or chief 
surviving oflScer, of his having exerted himself to the 
utmost to save the ship, cargo, and stores, is entitled, in 
all cases of wreck or loss of the ship, to his wages up to 
the period of the wreck or loss, whether the vessel may 
or may not have previously earned freight. But if they 
disobey your commands, — if their, behaviour is impro- 
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per, — or if they refuse to assist in saving parts of tlie 
wreck, — a forfeiture of their whole wages is the conse- 
quence. It is foolish to suppose, that, in consequence of 
wreck, the seamen are free from their engagements, and 
are at liberty to dispose of themselves as they please, — 
are, in short, their own masters, — and can do as they 
please. They ar^ .still your servants, — as such are 
bound to do what you command them, — and, until dis- 
charged by you, are not at liberty to leave the wreck ; 
or, should they do so with no intention of returning, you 
will bear in mind, that this is a desertion working a for- 
feiture of wages, and of which, if the log-book is pre- 
served, the proper entry should be made and authen- 
ticated. 

I am now speaking of a case of general shipwreck on 
the coasts of this country, on which the vessel becomes 
a total wreck. In such a case, your first care must be, 
to save out of the wreck, as much of the cargo and of the 
ship as you possibly can. Generally speaking, you will 
find plenty of hands ready to assist you, and readier to 
assist themselves ; but you ought to be aware, that you 
are entitled to repel by force, every person intruding or 
pressing themselves on board, without your leave and 
sanction. You, yourself, are on no account to leave the 
wreck, so long as there remains a chance of recovering 
part, or expose it to the pillaging and plundering of the 
country people, or commit it to the care of others for 
any longer time, than you may require to communicate 
to some one of the after-named officers, that you need 
assistance. In case of distress, or of the vessel being 
stranded or run on shore, or in danger of being so, on 
the coasts of England and Wales, or Ireland, every 
receiver of the droits of admiralty, as well as all justices 
of the peace, and also all mayors, bailiffs, and other 
oflScers of corporations and post-towns, and all con- 
stables, head-boroughs, tithing-men, and oflScers of the 
customs and excise, can summon and call together, as 
many men as may be thought necessary, to the assistance 
and preservation of the vessel and its cargo, or for the 
saving of human life ; and, if there be any ship or ves- 
sel belonging to any of her Majesty's subjects, or any 
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waggons^ carts, and horses, near to the place where such 
ship is iu distress or danger, the officials hefore-named, 
or any of them, are, hy the act, required and empowered 
to demand of the superior officer of such vessel, assist- 
ance hy hoats, or such hands as can be conveniently 
spared, and to* demand the use of any waggons, carts, 
and horses, of the owner or person having charge 
thereof, for the service and preservation of such vessel 
in distress, or for the saving of human life ; an^ every 
such superior officer, owner, or person, refusing or neg- 
lecting to comply, immediately, with such demand, for 
every such refusal or neglect, such person forfeits and 
pays any sum not exceeding £100.* Novice-admiral, 
or deputy vice-admiral of any county, or any agent of 
these officers must now, as such, receive, take, seize, 
or in any manner interfere with, any wreck of the sea, 
or any of the goods or articles mentioned in the act.^ 

Should the country people, in the mean time, and 
before the official assistance can be obtained, flock 
around the wreck, to assist, or more likely to plunder, 
and should you not be in a situation to repel them by 
force, which, I believe, is seldom the case in shipwreck, 
you must conciliate them in the best way you can, but, 
at the same / time, act with firmness and confidence. 
You are aware, that, for the real services any of them 
may render as salvors, they are entitled to a reasonable 
remuneration ; but, by the same act, it is enacted, that 
every person who wrongfully carries away or removes 
any part of any vessel which is in distress, or wrecked, 
stranded, or cast on shore, or any goods, merchandize, 
or article of any kind, belonging thereto, or (unless he 
be a receiver, or other officer, or justice authorised to 
give orders in case of wreck) who enters or endeavours 
to enter on board of any such vessel, without the con- 
sent or leave of the master, commander, or other supe- 
rior officer thereof, or of a receiver or other officer so 
authorised to give orders in case of wreck, or who 
molests or impedes any person employed in the saving 
of such vessel or goods, or who endeavours to impede or 
hinder the saving of any such vessel or goods, for every 

1 9 and 10 Vic, c. 99, {14. 2 { 12. 
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such ofTence, such person forfeits and pays any sum not 
exceeding £50.' Where any person has been detained 
or taken before any justice of the peace for any such 
offence^ it is lawful for the justices to proceed summarily 
on the case, without any information, and to convict 
such person of such offence ; and, in default of pay- 
ment of such penalty, to commit such person to any of 
her Majesty's gaols, for any time not jexceeding six 
months, with or without hard labour.^ It is also made 
lawful for the master, commander, or superior officer of 
such vessel in distress, or the receiver, or other officer 
authorised by the act, to give orders in cases of wreck, 
respectively, to repel by force any such person as may, 
without such leave or consent, press on board that 
vessel.' 

This knowledge will enable you, by determination 
and firmness, to restrain or overawe intruders from com- 
mitting any outrage, until the proper authorities arrive 
with assistance; and, where a tumultuous rabble of 
country folks assemble, you may even induce some part 
of them, by the promise and hope of reward, to become 
the protectors of the wreck, and the salvors of the 
property. When any of the authoiities before-mentioned 
arrives, and assumes the charge or command of the pro- 
ceedings of the parties assembled at the wreck, or at 
the saving of the ship or cargo, the same statute enacts, 
that, for the prevention of confusion among the peisons 
assembled to save any vessel in distress, or any of the 
goods or effects belonging thereto, all persons so 
assembled must conform, — 1st, — to the orders of the 
master or owner, or officer in charge of the vessel in 
distress, — next, — to those of the receiver ; and, —for want 
of their presence, — to those of the officers now to be men- 
tioned in the following order, as any of such officers 
may be present 1. The officers of customs or coast- 
guard. 2. Those of the excise. 3. Of the sheriff or 
his deputy. 4. Any justice of peace. 5. Any mayor 
or chief magistrate of any corporation. 6. Any coroner. 
7. Any petty constable -or peace-officer. Any person 
whomsoever acting, knowingly or wilfully, contrary to 

3 § 16. 4 Ibid. 5 Ibid. 
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such orders, on conviction before one justice of the 
peace, forfeits and pays any sum not exceeding £50.*^ 

This act consolidates and amends the previous salvage 
laws, and repeals all the previous salvage acts, or part« 
of acts relating thereto, to the number of thirteen, and 
it is declared to extend to all parts of the United 
Kingdom, except Scotland J It was formerly held, that 
the statute 12 Anne, § 2, c. 18, extended to Scotland ; 
but as that statute has now been repealed, the laws of 
salvage, and salvage proceedings in that country, are left 
to be regulated by the common law. 

In addition to the enactments now given, as to the 
authorities to be applied to for assistance in cases of 
wreck, the same statute authorises the Receiver- General 
of Droits of Admiralty, from time to time, to appoint 
persons to act under him, to be styled, " Receivers of 
Droits of Admiralty;" and such receivers hold their 
offices during the pleasure of the Receiver-General, and 
the pleasure of the Commissoners of Admiralty ; and 
these receivers are entitled to the fees mentioned in the 
act, together with a further remuneration, to be defrayed 
out of proceeds of sales of droits made by them, at the 
rate of five per cent., after abating charges and expenses 
incurred by them. The Receiver-General must send a 
a list, containing the names and addresses of these 
receivers, to the collectors of customs at the different 
ports in England, Wales, and Irelcmd, and also to the 
secretary for managing the affairs of Lloyd's, in the city 
of London ; and t£ese officers, respectively, must icause 
the sdd list to be affixed, in a conspicuous place in the 
custom-houses of each of these ports, and at Lloyd's 
respectively. The receivers of droits of admiralty, ap- 
pointed as aforesaid, are afterwards termed simply the 
receiver or receivers.^ 

You have now seen who, under the statute, you are 
entitled to call upon for assistance, — the punishment of 
intruders, and your power of repelling such, — ^and the 
order in which the official parties take the management; 
but there are other powers with which, in case of 
stranding o( wreck, the statute invests these authorities, 

6 S 13. 7 § 50. 8 f 3. 
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yourself as master, or your owner, or the owners of the 
cargo, when present. 

The statute enacts, that it is lawful for the receiver, 
at that part of the coast where any ship or vessel may 
be stranded or wrecked, or where any wreck of the sea 
or goods may he cast on shore, and also for the owner 
or master of such vessel, and for the owners of sudi 
goods, or any part thereof, and for any officer of the 
customs, coast-guard, or excise, and other officer, and 
for all persons whomsoever employed or acting in aid 
of, or in the assisting of such receiver, officer, master, or 
owner as aforesaid, in the saving or recovering of any 
such vessel, or the cargo, stores, tackle, or other articles 
belonging to the same, or in preserving the lives of the 
crew or persons belonging thereto, or of any wreck as 
aforesaid, to pass and repass with their horses, carts, 
carriages, or servants (doing as little damage as possible) 
over any lands, piers, jetty, wharf, or landing-place, near 
to the part of the shore where such vessel may be so 
wrecked or stranded, or on which such wreck may be 
cast, without interruption or obstruction by the owner 
or occupier thereof, for the purpose of saving, recovering, 
and preserving any such vessel, or goods, or stores, or 
any boat, cables, timbers, spars, masts, cordage, or other 
tackle or article belonging to any vessel, or for saving 
or otherwise assisting in preserving the lives of any 
persons, or for taking possession of any wreck or goods, 
or other article cast on shore, or found on shore, or 
found near thereto, — ^provided there be no road by which 
the parties may pass and repass, with as much conve- 
nience and expedition, as over such lands, piers, &c. 
And also to place any planks, timber, or any part of the 
wreck, or any goods or stores, or other article removed 
or saved from any such vessel, or any other wreck or 
goods, or other article as aforesaid, upon such land, pier, 
&c., for a reasonable time, until they can be removed to 
some warehouse or safe place of deposit, doing as little 
injury as possible, and making compensation to the 
occupier of such land, pier, &c., for any damage done 
by all or any of the means aforesaid, which compen- 
sation is a charge upon the wreck, goods, or other article 
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in respect whereof the damage may be done, in like 
manner as salvage. In case the parties themselves 
cannot agree as to the amount thereof, then the same 
must be ascertained and settled in any of the manners, 
and within such times, as the amount -of salvage is 
directed by the act to be ascertained and settled.^ 

If any owner or occupier of any lands or premises, 
over which any person is authorised by the act to pass 
and repass, for any of the before-mentioned purposes, 
interrupt, impede, or hinder any such person from pass- 
ing over his land or premises, with or without horses, 
carts, carriages, or servants, for these purposes, or any 
of them, by locking his gates, or refusing, upon request, 
to open the same, or otherwise, or obstructs or hinders 
the placing of any plank, timber, part of a wi*eck, goods, 
stores, or other article upon his land, pier, wharf, jetty, 
or landing-place, or prevents their remaining there for a 
reasonable time, until the same can be removed to some 
warehouse or safe place of public deposit, such owner 
or occupier, for every such offence, forfeits and pays 
any sum not exceeding £100.^ 

Any receiver, or, in his absence, any justice of the 
peace, must, as soon as conveniently may be, examine 
upon oath (which oath either of these functionaries is 
empowered to administer,) any person belonging to any 
vessel which may be, or may have been, in distress, or 
others, who may be able to give an account tiereof, or of 
the cargo or stores thereof, as to the name or description 
of the vessel, and the names of the master, commander, 
or chief officer and owners thereof, and of the owner of 
the cargo, and of the ports or places from or to which 
the vessel was bound, and the occasion .pf the ship's 
distress, and of the services rendered, and as to any 
other matter or circumstance relating to the ship, or 
cargo, or stores thereof, as the receiver or justice may 
think fit and necessary. For every such examination 
by a receiver, he is entitled to receive from the owner of 
the vessel or cargo, or out of the produce of the sale 
thereof, the sum of £1. And it is lawful for the receiver, 
or any officer of the customs at the request in writing 

9 s 18. 1 § 19. 
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of the receiver, to detain the vessel or cargo until said 
sum be paid.' 

If any person belonging to the vessel, or otherwise, 
refuse to be so examined by the receiver or justice as 
aforesaid, he, for every such refusal, forfeits and pays 
any sum not exceeding £50.* From the terms of this 
section, particularly from two copies of the examination 
having to be sent, the one to the Receiver-General, the 
other to the Secretary of the Committee at Lloyd's, it 
is plain that such an examination must take place in 
every case where a vessel is or has been in distress, on 
the coasts of England, Wales, or Ireland. 

Again, with respect to the remuneration of the salvors, 
and the custody of the ship or goods saved, until such 
remuneration and the receiver's fees be paid, — the act 
also provides, that every receiver who acts or is employed 
in the saving or preserving of any vessel in distress, 
which does not become a droit of admiralty, is 
entitled to receive from the owner thereof, the sum of 
£2 for the first day, and the further sum of £1 for 
every subsequent day, on which he may be employed 
in that service, if the vessel, together with the cargo 
thereof, be of or above the value of £600 ; and, if the 
ship and cargo be under the value of £600, the receiver 
is entitled to a moiety of such respective sums, and the 
vessel must be detained in custody of the receiver or 
officer of the customs, until such sums have been paid 
to the receiver.* 

And, for the proper remuneration of the salvors, the 
statute enacts, that every person (except the receivers,) 
who acts or is employed in any way whatsoever, in the 
saving or preserving of any vessel in distress, or of any 
part of the cargo thereof, or of the life of any person 
on board the same, or of any anchors, cables, tackle, 
stores, or materials which may have belonged to any 
vessel, whether in distress or otherwise, or whether such 
person has so acted at the request of any person in 
authority, or by the master or owner of the vessel, or 
otherwise, such person must, within fourteen days after 
the service so performed, or within fourteen days after 

s s 10* ' 3 n)id. 4 S 19. 
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the owner has established his claim^ be paid a reasonable 
reward or compensation by way of salvage, for such 
service, by the commander, master, or other superior 
officer, mariners, or owners of the vessel, or their agent, 
or by the merchant whose vessel or cargo has been so 
saved, or by the owner of the other articles before men- 
tioned, or other person claiming the same. In default 
of such reasonable reward or compensation being paid, 
the vessel, or any part of the cargo remaining on board 
thereof, so saved as aforesaid, must remain in the cus- 
tody of the High Court of Admiralty, and the said 
goods or other articles (and also, until warrant issued 
from the High Court of Admiralty, the ship, vessel, or 
cargo,) must remain in the custody of the receiver or 
officer of the customs, until the person so acting or 
employed in the preservation of the vessel, goods, or 
other articles, has been reasonably compensated for his 
assistance and trouble, or reasonable security given for 
that purpose to the satisfaction of the receiver or officer 
of the customs, or High Court of Admiralty.* 

But it will no doubt happen that the parties, — the 
owners or master, and the salvors, — cannot agree as to 
what is a reasonable reward or compensation for the 
services rendered, or disputes may arise as to the proper 
amount of salvage; and for these difficulties the act 
provides a cheap and expeditious remedy. It enacts, 
that if any person has rendered any service (except 
ordinary pilotage,) in the saving or preserving of any 
vessel in distress, or of the cargo thereof, or of the life 
of any person on board the same, and that person, and 
the master or owner of the vessel, or his agent, cannot 
agree upon the amount of salvage or compensation to 
be paid in respect of such service, then the former must 
deliver to the latter a statement in writing, without pre- 
judice to either party, of the amount of salvage or 
compensation claimed for such services. And, unless 
such salvage has been already paid by any receiver 
under the powers in the statute, the matter or difference 
may be determined by any two justices of the peace, 
residing at or near to the place, where such service has 

5 Ibid. 
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been rendered, within forty-eight hours after such difler- 
ence is referred to them for their determination thereof; 
and if they cannot agree respecting what the salvage 
should be, then it is lawful for them to nominate any 
third person, conversant in maritime affairs, at their 
option, who must ascertain the amount of salvage to be 
paid, within forty-eight hours after he is so nominated. 
The justices ana this third person have full power and 
authority, whenever they see occasion, to examine the 
parties or their witnesses upon oath, which they are 
authorised to administer.^ 

The third person so to be nominated by the justices^ 
is entitled to demand and receive of and from the owner 
of the vessel, or of the articles so saved, or of the salvors 
or their respective agents, a sum of money not exceed- 
ing £2. 2s. ; and the owner, or his agent, or the salvors^ 
at the discretion of the justices or third person, must pay 
the same to the person so nominated, immediately after 
he has made his award or decision ; and these £2. 2s., 
and the amount of salvage, may be recovered in the same 
manner as any penalty imposed by the act.^ 

But, when the salvage claim exceeds the sum of £200, 
then, and in every such case, the matter or difference 
must, in the event of no agreement being made as to the 
amount of salvage, either by reference to arbitration or 
otherwise, be determined exclusively by the High Court 
of Admiralty.* 

The Commissioners of Admiralty may nominate and 
appoint, in such ports or towns, and for such districts, 
as they in their discretion may think fit, three or more 
proper persons for each port, town, or district, respec- 
tively, to be called Commissioners of Salvage, who, or 
any three or more of them, have power to adjust and 
determine any difiference respecting salvage, in the same 
manner and in such cases as the justices are, as before 
mentioned ; and the Commissioners of Admiralty can 
nominate and appoint a proper person to act as secretary 
or registrar to the Commissioners of Salvage, who must 
enter in a book kept for that purpose all proceedings of 
the commissioners, and also a copy of the awards they 

6 § al. 7 Ibid. 8 Ibid. 



LETTER X. 161 

from time to time may make. These Commissioners of 
Salvage, or any three or more of them, have the power 
of examining on oath, and all other powers and authori- 
ties as are given hy the act to the justices, and to the 
person to be nominated hy them ; and they, or any three 
pr more of them, who decide in any such case, and their 
secretary or registrar, are authorised to demand of and 
from the owner of the vessel, or of any article against 
which any person may make any claim or demand for 
service rendered in preserving the same, and the owner 
or salvors must pay such fee or reward, for deciding on 
every such claim, as may he regulated and appointed on 
that behalf by the Commissioners of the Treasury. The 
Commissioners of Salvage, or any three or more of them, 
have the power to commit for contempt* 

Should any person, claiming to be entitled to salvage, 
or compensation, for services rendered, as already men- 
tioned, or the person against whom the claim js made, 
or his agent, be dissatisfied with the award and decision 
of the justices or third person nominated by them, or of 
the Commissioners of Salvage, it is lawful for either of 
them respectively, within ten days after the award has 
been made, to notify to the justices or commissioners, as 
the case may be, his desire of obtaining the judgment of 
the High Court of Admiralty, respecting the amoimt of 
salvage or compensation ; and, thereupon, the person 
must forthwith proceed, by taking out a monition, within 
thirty days from the date of the award. In such case, 
the receiver or officer of the customs, — in whose custody 
the vessel, goods, or other article, in respect of which 
such claim of salvage has been made, has been detained, — 
is, by the act, required and empowered to release the vessel, 
and to deliver to the owner or proprietor, or his agent, the 
goods or other article, upon good and sufficient security 
being given, in double the amount of the sum awarded 
for salvage or compensation ; or should no sum have been 
so awarded, then, to such an amount as the receiver may 
deem sufficient ; and this security the receiver is autho- 
rised to take and certify, according to the form given in 
the act, with which it is unnecessary to trouble you, as 

g § 22. 
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the receiver must take the security or bond strictly in 
terms of the act, for which they have printed forms. 
The receiver transmits the bond, without delay, to the 
Receiver-General, with a true certificate in writing, of 
the gross value of the article respecting which salvage is 
claimed, and also a copy of the proceedings and award, 
on unstamped paper, certified by the receiver who takes 
the bail, and such copy is admitted as evidence in the 
Court of Admiralty. For such certificate, the receiver is 
entitled to receive from the owner of the vessel, goods, 
or other article, or his agents, or from the proceeds of 
the sale thereof, the sum of £l. Is.^ 

After an award has been made, either by the justices, 
or the third person nominated by them, or by the com- 
missioners of salvage, — should the owner of the vessel, 
goods, or other article, in respect of which the award of 
salvage is made, or his agent, refuse or neglect, either 
to pay the same, or to give notice, as now mentioned, of 
an appeal, or to take out a monition from the Court of 
Admiralty, it is lawful for the receiver, at or nearest to 
the place where such award has been made, and he is 
by the act required, within twenty days after the making 
of that award, and on production of the same, to sell 
the property contained in the vessel, or the goods, or 
other articles, as the case may be, or such and so many 
thereof, as, in his opinion, will be sufficient to defray 
the salvage, and the costs and charges relating thereto, — 
the surplus, if any, being paid to the owner or owners. 
But, in all cases which may be decided by the justices 
of the peace, or their nominee, or by the Commissioners 
of Salvage, the High Court of Admiralty has only juris- 
diction as a court of appeal, in accordance with the 
provisions of the act, or for the purpose of enforcing 
payment of the sum awarded.* 

Although you, as master, may have little concern with 
the distribution of the sum which may be awarded as 
salvage, to any of the parties who may be entitled to 
salvage, yet I think it is highly proper that you should 
know the rules of distribution, and how you should act, 
in the event of such a misfortune befalling your vessel, 

1 §23. 2 S24. 
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as being stranded or in distress on the shores of Eng- 
land, Ireland, or Wales, or should you render assistance 
to any vessel in such a situation. And, therefore, when- 
ever any sum has to he paid for salvage services, either 
voluntarily, or in consequence of any agreement, or of 
any arbitration, or of any award made by the justices 
or by the Commissioners of Salvage, or v^dthin the juris- 
diction of the Cinque Ports, by any commissioners, and 
that sum is distributable between two or more persons, 
such sum must be paid to such person as may be 
appointed by the justices or commissioners, in and by their 
award, or by the arbitrator making the award, or under 
any agreement which may have been made ; or, in case 
there should be no such appointment, then to the master or 
owner of the boat, ship, or vessel which has rendered the 
services, or his agent, or to some person nominated in 
writing, by or on behalf of the majority of the persons 
among whom that sum has to be distributed. The person 
to whom that sum may be paid for distribution, must pro- 
ceed, ^vithin three days after it has been paid to him, or as 
soon after as may be, to allot that sum among the several 
persons interested in the distribution thereof, and to give 
notice to each of these persons, according to the form 
of the schedule annexed to the act, of the whole sum 
paid as salvage, and of the share allotted to such indi- 
vidual. Within thirty days after the sum awarded as 
salvage has been paid to the individual to whom the 
distribution has been entrusted, or within twenty-eight 
days after these notices have beien given, and not after- 
wards, any person who claims a share of such sum, and 
who may think himself aggrieved, either by no allot- 
ment having been made to him, or by no notice of that 
allotment having been given to him within ten days 
after the sum has been so paid, or by the insufficiency of 
the share so allotted to him, or otherwise, such person 
can apply — if his share so allotted, or if no share has 
been allotted,, then, if the share claimed by him be 
under £20 — to the justices or commissioners who may 
have determined that salvage case, or within whose juris- 
diction such a salvage case may have occurred; and 
these justices or commissioners have full power to 
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yourself as master, or your owner, or the owners of the 
cargo, when present. 

The statute enacts, that it is lawful for the receiver, 
at that part of the coast where any ship or vessel may 
be stranded or wrecked, or where any wreck of the sea 
or goods may be cast on shore, and also for the owner 
or master of such vessel, and for the owners of such 
goods, or any part thereof, and for any officer of the 
customs, coast-guard, or excise, and other officer, and 
for all persons whomsoever employed or acting in aid 
of, or in the assisting of such receiver, officer, master, or 
owner as aforesaid, in the saving or recovering of any 
such vessel, or the cargo, stores, tackle, or other articles 
belonging to the same, or in preserving the lives of the 
crew or persons belonging thereto, or of any wreck as 
aforesaid, to pass and repass with their horses, carts, 
carriages, or servants (doing as little damage as possible) 
over any lands, piers, jetty, wharf, or landing-place, near 
to the part of the shore where such vessel may be so 
wrecked or stranded, or on which such wreck may be 
cast, without interruption or obstruction by the owner 
or occupier thereof, for the purpose of saving, recovering, 
and preserving any such vessel, or goods, or stores, or 
any boat, cables, timbers, spars, masts, cordage, or other 
tackle or article belonging to any vessel, or for saving 
or otherwise assisting in preserving the lives of any 
persons, or for taking possession of any wreck or goods, 
or other article cast on shore, or found on shore, or 
found near thereto, — ^provided there be no road by which 
the parties may pass and repass, with as much conve- 
nience and expedition, as over such lands, piers, &c. 
And also to place any planks, timber, or any part of the 
wreck, or any goods or stores, or other article removed 
or saved from any such vessel, or any other wreck or 
goods, or other article as aforesaid, upon such land, pier, 
&c., for a reasonable time, until they can be removed to 
some warehouse or safe place of deposit, doing as little 
injury as possible, and making compensation to the 
occupier of such land, pier, &c., for any damage done 
by all or any of the means aforesaid, which compen- 
sation is a charge upon the wreck, goods, or other article 
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in respect whereof the damage may he done, in like 
manner as salvage. In case the parties themselves 
cannot agree as to the amount thereof, then ,the same 
must be ascertained and settled in any of the manners, 
and within such times, as the amount of salvage is 
directed by the act to be ascertained and settled.^ 

If any owner or occupier of any lands or premises, 
over which any person is authorised by the act to pass 
and repass, for any of the before-mentioned purposes, 
interrupt, impede, or hinder any such person from pass- 
ing over his land or premises, with or without horses, 
carts, carriages, or servants, for these purposes, or any 
of them, by lockmg his gates, or refusing, upon request, 
to open the same, or otherwise, or obstructs or hinders 
the placing of any plank, timber, part of a wreck, goods, 
stores, or other article upon his land, pier, wharf, jetty, 
or landing.place, or prevents their remaining there for a 
reasonable time, until the same can be removed to some 
warehouse or safe place of public deposit, such owner 
or occupier, for every such offence, forfeits and pays 
any sum not exceeding £100.^ 

Any receiver, or, in his absence, any justice of the 
peace, must, as soon as conveniently may be, examine 
upon oath (which oath either of these functionaries is 
empowered to administer,) any person belonging to any 
vessel which may be, or may have been, in distress, or 
others, who may be able to give an account tiereof, or of 
the cargo or stores thereof, as to the name or description 
of the vessel, and the names of the master, commander, 
or chief officer and owners thereof, and of the owner of 
the cargo, and of the ports or places from or to which 
the vessel was bound, and the occasion ^of the ship's 
distress, and of the services rendered, and as to any 
other matter or circumstance relating to the ship, or 
cargo, or stores thereof, as the receiver or justice may 
think fit and necessary. For every such examination 
by a receiver, he is entitled to receive from the owner of 
the vessel or cargo, or out of the produce of the sale 
thereof, the sum of £1. And it is lawful for the receiver, 
or any officer of the customs at the request in writing 

9 s 18. 1 § 19. 
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tion of the Lord High Admiral and the Lord Warden of 
the Cinque Ports extends from a point to the westward 
of Seaford, in the county of Sussex, called Redcliff, in- 
cluding the same, — thence, passing in a line one mile 
without the sand or shoal called the Horse of Willing- 
don, and continuing the same distance without the ridge 
and new shoals, — and ihence in a line within five miles 
of Cape Grisnez, on the coast of France, — thence round 
the shoals called the Overfalls, and two miles distance 
from the same, — thence on a line without, and the same 
distance along, the eastern side of the Galloper Sands, 
until the north end theftof bears west-north-west true 
bearing from the west-north-west bearing of the Galloper, 
it runs in a direct line across the shoal called the Thwart 
Middle, till it reaches the shore underneath the Maize 
Tower, — from thence,, following in a line of the shore, 
up to Saint Orsyth, in the county of Essex, — and, fol- 
lowing the course of the shore, up to the river Cour, to 
the landing place nearest Brightlingsea, — from thence, 
in a direct line to Shoe Beacon, — and from thence, 
across the waters to Feversham, — and from thence, fol- 
lowing the line of coast round the North and South 
Forelands and Beachy Head, till it reaches the said 
Redcliff, including all the waters, creeks, and havens 
between them.^ 

The Lord Warden of the Cinque Ports, the two 
ancient towns, and their members, nominates and ap- 
points three or more substantial persons, to adjust and 
determine any differences relative to salvage, which may 
arise between the master of any vessel, and the person 
or persons bringing such cables and anchors ashore;, 
and in case any vessel is forced or cut from her cables 
or anchors, by extremity of weather, or by any other 
accident whatever, and leaves the same in any roadstead 
or other place within the jurisdiction of the Cinque 
Ports, two ancient towns, and their members, and the 
salvage cannot be adjusted between the parties con- 
cerned, then the same must be determined by any three 
or more of the persons so to be appointed as aforesaid, 
within twenty-four hours after such difference is referred 

8 1 and 2 Geo. IV., c. 76, § 18. 
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to them for their determination. These commissioners 
must, immediatly after their nomination, elect some fit 
and proper person, either a notary or a Master Extraor- 
dinary in Chancery, except to the port of Dover, where 
the registrar for the Court of Admiralty of the Cinque 
Ports must he the registrar, and which secretary or 
registrar must enter in a hook to be .kept for that pur- 
pose, all the proceedings of the commissioners, and also 
a copy of the awards which they, from time to time, 
may make; but such election is subject to the approbar 
tion of the Lord Warden for the time being.' 

These commissioners can decide on all claims or 
demands whatever, which may be made by pilots, hovel- 
lers, boatmen, and other persons, for services of any sort 
or description rendered to any vessel, as well as for car- 
rying off from the shore to such vessel, any anchors, 
cables, or other stores, from any port or ports of the 
coasts of Kent, Sussex, Essex, or the Isle of Thanet, 
within the aforesaid jurisdiction, as for the conveying and 
conducting of such vessels from the Downs and other 
bays and roadsteads on the coast of Kent, &c., or from 
the sea, or any other place, to Ramsgate, Dover, or any 
other harbour, port, or place on the said coasts, within 
the aforesaid jurisdiction ; or for the saving and preserv- 
ing, within that jurisdiction, any goods or merchandise 
wrecked, stranded, or cast away from any vessel, — the 
master or owner thereof, or their agents, being present 
at the place where the commissioners are sitting. These 
commissioners have also full power and authority to 
hear and determine on all cases whatever, of services 
rendered by pilots, boatmen, and others, to shipping 
within the aforesaid jurisdiction, whether such vessels 
should have been in distress or not. Whenever the 
commissioners see occasion, they can examine the 
parties or their witnesses upon oath, which oath is to be 
administered by the secretary or registrar.^ 

The commissioners or their secretary who decide upon 
any such claims or demands, are entitled to demand and 
receive of and from the owners of such vessels, or the 
proprietor of any such goods or merchandises, against 

§ 1. 1 § 2. 
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whom any pilot, boatman, or person may make any 
claim or demand for services of any sort, rendered to 
such vessels, or for the sole saving and preserving any 
goods or merchandise wrecked, stranded, or cast away, 
within the aforesaid jurisdiction ; and such owners and 
proprietors are required by the act to pay to them such 
fee or reward as shall be adjudged to Uiem, in that be- 
half, by the Lord Warden of the Cinque Ports for the 
time being ; but no person to be appointed a commis- 
sioner by virtue of the act has power or authority to act 
in any other port or place than that in which he is resi- 
dent, or from which his usual place of residence is not 
distant more than one mile.' 

In case of the party or parties so claiming to be enti- 
tled to salvage or compensation for services so rendered, 
or the party or parties who are to pay the same, being 
dissatisfied with such award and decision of the commis- 
sioners, it is lawful for either of them respectively, within 
eight days after such award is made, but not aftei'wards> 
to declare his or their desire of obtaining the judgment 
oi some competent Court of Admiralty respecting the 
salvage or compensation as aforesaid ; and thereupon 
such party or parties must forthwith be required by the 
commissioners to declaie^ whether he or they will proceed 
in the Court of Admiralty of the Cinque Ports, or in the 
High Court of Admiralty of England, and he or they 
must so proceed within twenty days from the date of the 
award, by taking out a monition against the adverse 
party; but, in such case, the commissioners are em- 
powered and required to permit the ship and her cargo, 
notwithstanding such declaration and proceeding, to de- 
part on her voyage, or to deliver to the owners and pro- 
prietors, and their agent, any goods or merchandises 
respecting which any claim of salvage has been made, — 
upon the owners or proprietors, or their agent, giving 
good and sufficient bail in double the amount of the sum 
awarded.' 

As the act first referred to does not extend to the juris- 
diction of the Cinque Ports, and as in the act for these 
ports, the 12th Anne, c. 18, is specially incorporated, 

« M* s 8 4* 
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and as that act has been held to extend to Scotland, to 
which it is specially declared the present English Sal- 
vage Act does not extend, it may, with some reason, be 
contended that Queen Anne*s Act is not repealed so far 
as regards that country. This is a question for the de- 
cision of the courts of law ; but, until it be decided that 
Queen Anne's Act is altogether repealed, I think it is 
right to detail to you its enactments, in case you should 
meet in with a misfortune on the coasts of Scotland, in 
which salvage service is required. 

By that act, it is enacted, that the sheriff, justices of 
the peace, mayors, bailiffs, and other head officers of cor- 
porations and post towns near adjoining to the sea, and 
all constables, headboroughs, tithing-men, and officers of 
the customs, in all and every such places, must, on appli- 
cation made to them, or any of them, for, or on behalf of 
the commander or other chief officer of any ship belong-, 
ing to any of her Majesty's subjects, or others, being in 
danger of being stranded, or run on shore, or being 
stranded or run on shore ; and they are empowered and 
required to command the c(»nstables of the several ports 
within her Majesty's dominions, nearest to the sea-coast 
where any such ship may be in danger, to summon and 
call together as many men as may be thought necessary 
to the assistance and for the preservation of that ship so 
in distress as aforesaid, and their cargoes. If there be 
any ship belonging to her Majesty, or any of her sub* 
jects, riding at anchor near the place where such ship is 
in distress or danger, the officers of the customs, or 
constables, or any of them, are empowered and required 
to demand of the superior officers of such ship so riding 
at anchor, assistance by their boats, and such hands as 
can conveniently be spared, for the service and preser- 
vation of the ship in distress. And, in case such superior 
officer refuse or neglect to give such assistance, he 
forfeits for the same the sum of £100, to be recovered 
by the superior officer of the vessel in distress, in any 
of her Majesty's courts of record.* 

The collectors of customs, and the master or com- 
manding officer of any ship, and all others who act or 

4 $1. 
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are employed in the preserving of any ship in distress, 
or their cargoes, must, within thirty days of* the services 
performed, he paid a reasouahle reward for the same, 
by the master, or other superior officer, mariner, or 
owner of that ship, or by the merchant whose ship or 
goods have been so saved. In default thereof, the ship 
or goods saved remain in the custody of the officer of the 
customs, until all charges aie paid, and until that officer, 
and the master, or other officer of the vessel rendering 
assistance, and all others so employed, are reasonably 
gratified for their assistance and trouble ; and in case, 
after such salvage, the commander or owners of the ship 
so saved, or the merchants interested therein, disagree 
with the officer of the customs, or his deputy, touching 
the amount of monies deserved by any of the persons 
so employed, — they nominate three of the neighbouring 
justices of the peace, who thereupon adjust the quantum 
(amount) of the monies or gratuities to be paid to the 
several persons acting, or who were employed, in the 
salvage of the ship, &c., and such adjustments are 
declared to be binding on all parties, and the amount 
can be recovered in an action of law, to be brought by 
the persons to whom the same has been so allotted.* 

In case it happen that no person appears to make his 
claim to all or any of the goods saved, then the chief 
officer of customs, of the nearest port, must apply to 
three of the nearest justices of the peace, who put him, 
or some other responsible person, in possession of these 
goods, — the justices taking a written account of the 
goods, to be signed by the officer of the customs. And 
if the goods be not legally claimed, within twelve months 
next ensuing, by the rightful owner, then public sale 
must be made thereof; and, if perishable goods, they 
can be forthwith sold, and, after deducting all charges, 
the residue of the monies arising from such sale, with a 
fair and just account of the whole, must be transmitted 
to her Majesty's exchequer, there to remain for the 
benefit of Uie rightful owner, who, when appearing, and 
claiming in terms of the act, is entitled to receive the 
same out of the exchequer.' 

5^3. 6 Jhid. 
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I have already said, that iu case of wreck, you must 
on no account leave that wreck, and expose the ship 
and cargo to pillage. It is your duty to take energetic 
measures for saving all you can ; and, in doing so, you 
will, no doubt, ask and readily obtain, the advice and 
assistance of the nearest agent of Lloyd's. You should 
bear in mind, however, that Lloyd's agent is no official 
person, and has no authority to act in any emergency. 
He is merely the private agent of the underwriters at 
Lloyd's ; and although he, as such, may give his advice 
and assistance, he need not do, and ought not to do 
anything more. It is a foolish notion, therefore, to 
think that, by putting the wreck under the charge of 
an agent of Lloyd's, you either have done your duty, or 
freed yourself from responsibility. You are a common 
carrier, and your duty as such is, to deliver safely the 
goods entrusted to you. The wreck does not relieve 
you of your strict responsibility as a carrier, and you 
are bound, to the utmost of your power, personally, to 
use every endeavour for the preservation and safety of 
the goods. I again repeat, therefore, ^that, on no 
accoimt, you must leave the wreck, until you have used 
all means for recovering, saving, and preserving all that 
can possibly be recovered, saved, and preserved ; and 
you ought not to leave the wreck under the charge of 
any person whatever, whether an agent at Lloyd's, or 
whoever else. You have already seen whom you can 
call upon officially for assistance, and who can siunmon 
the necessary assistance, and these are entitled to remu- 
neration as salvors merely, but they certainly are not 
entitled, and it would be folly to allow them, to take 
the charge over your head, or even with your consent, — 
as their doing so may increase, but never can lessen, the 
responsibility which attaches to you. 

As, then, your first duty is, to save and preserve as 
much of the vessel and of the cargo as you possibly 
can, your next duty must be, to enter in the log-book 
all the particulars, from first to last, attending the wreck 
and the preservation of it, including the conduct and 
exertions of the crew, and the exertions and names of 
the salvors. If the log-book has not been saved, you 
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should draw up, on the spot, if the materials can be 
obtained, or at the nearest place where they can be so, 
a full statement of all these particulars ; and the entry 
in the log-book, or this statement, must be authenti- 
cated by yourself, your surviving oflScers, and two or 
more of the crew. 

Having, thus, taken every precaution to insure the 
safety and preservation of all that can be saved of the 
ship and cargo, and adopted the proper means for pre- 
serving evidence of what took place previous to, during 
the time of, and subsequent to the wreck, — your next 
duty is, to find out the nearest notary-public, and cause 
him to take a formal protest, in which must be em- 
bodied an almost verbatim copy of the entries in the log- 
book, or the other written statement, enlarged, if neces- 
sary, and to the truth of this protest, you, your officers, 
and the two or more of your crew, must make solemn 
affirmation. It is absolutely necessary, therefore, that this 
protest contain nothing but a true statement and honest 
declaration of the truth, and of the facts, as these actually 
occurred, > and of the conduct which, under the circum- 
stances, you thought proper and necessary to follow. 
But, then, although this protest is certainly very neces- 
sar}% so as to show that every thing has been done in an 
honest and straightforward manner, yet this protest is 
not of such primary importance as to induce you to leave 
the wreck, and travel perhaps to a distance, merely for 
the sake of so protesting. A protest is merely a matter 
of secondary evidence, and, of course, of secondary con- 
sideration. For, although your information to the notary 
may be nothing but the truth, it is not evidence in a 
court of law, eiier for you or your owners, of the state- 
ments made in the protest, or of the truth of these state- 
ments, but it may be used as evidence against you and 
your owners ; and, therefore, whether you protest or not, 
is not a matter of that importance, to require you to leave 
the wreck on any account, until you have done your 
utmost to save and protect as much as you can.^ 

At the same time, you must communicate to your 
owners, and, indeed, it would be proper to do so also to 

7 Abbot, 380. 
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• 

the shippers or consignees, and to the underwriters, when 
known, a full account of what has happened. You ought 
to send your owners the notary's instrument of protest, 
and if that cannot be obtained in time, to forward to 
them a copy of the entry in the log-book, or of the 
written statement, which you had drawn up and attested 
by yourself, your officers, and part of your crew, and 
which ought, at all events, to accompany your letter. 
An abandonment made by you before the notary, is of 
no earthly avail ; but as, by the wreck, you are consti- 
tuted agent for your owners, the shippers, and the under- 
writers, and are bound to do the best in your power for 
the interest of all concerned, it is clearly your duty to 
put these parties in possession of full information, so as 
to enable them to judge and act for themselves. 

With regard, again, to the cargo saved, your duty is, 
in the first place, to attend to its safety and preservation. 
Having done so, you ought to wait for instructions from 
the owners or the underwriters, as to your future pro- 
ceedings ; and you ought not to think of selling or dis- 
posing of it, before you receive these instructions. By 
the Salvage Act, before referred to, the Commissioners 
of Customs and Excise are required to permit all goods, 
wares, and merchandise saved from a vessel stranded or 
wrecked on its homeward voyage, to be forwarded to the 
port of its original destination, and also to permit goods, 
&cl, saved from a vessel stranded or wrecked on an out- 
ward voyage, to be returned to the port at which the 
same were shipped, — taking security for the due protec- 
tion of the revenue in respect of such goods, &c.* Your 
duty, therefore, is plain, — to take care of the preserva- 
tion and safety of the goods — to hold them as the car- 
rier — and to await and obey the instructions of the 
owners or underwriters. In this country, a few posts, at 
most, will convey to the owners a knowledge of your 
situation, and a few other posts will bring to you their 
intentions and instructions as to these goods. It can 
scarcely be supposed, that any pressing necessity will 
exist for your disposing of the goods in the mean time, 
and as little can it be supposed that the goods, if worth 

8 S 39. 
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saving at all, would be so much damaged as to render it 
absolutely necessary so hastily to dispose of them. At 
all events, yon ought not to take upon you to dispose of 
the goods lor the purpose of paying the salvage claims, 
as the property so saved will be under the control and in 
the custody of the receiver, or of an officer of the cus- 
toms, for the benefit of all concerned. The advisable 
course would be, to leave the claims of the salvors for 
after adjustment, in terms of the Salvage Act, if parties 
cannot agree, and not to settle or pay these claims at the 
time, far less to dispose of any of the saved property for 
that purpose. 

I have already said, that the seamen are bound to 
abide by the ship, and to use their utmost endeavours to 
save as much of it, and of the cargo, as they possibly can. 
If they do so, they receive no compensation in the name 
of salvage, for these services, but they are entitled to 
have their wages satisfied out of the wreck, so far as the 
proceeds go. To use the emphatic language of the late 
Lord Stowell, " a seaman has a right to cling to the last 
plank of a ship, in satisfaction of his wages, or part of 
them ;" and, therefore, if you have funds sufficient, these 
wages ought to be paid at the time of the seamen's dis- 
charge. But if you have no funds, and no credit for 
raising funds, you can, at all events, draw on your 
owners, and deliver to each seaman a bill for the amount 
due to him, or, in a case of urgent necessity, you may 
sell as much of the wreck of the vessel, which would 
have to be sold at one time or other, as will enable you 
to discharge these claims for wages. Upon discharging 
the seamen from the wreck, — which you ought to do as 
soon as, but not before, all has been saved that can be 
saved, — you have to grant each of them a certificate, in 
terms of the act, stating the period during which they 
have served on board, — the time and place of discharge, 
— and the cause of that discharge, — and, if the exer- 
tions of any of them, in saving parts of the wreck and 
cargo, have been meritorious, — these exertions should 
be noticed most favourably in your certificate.' 

It will be highly proper to obtain, as early as possi^ 

7 and 8 v., c. 112, ^ 13. 
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ble, surveys of the ship and cargo. If the ship has be- 
come a mere wreck, or just a mere assemblage of planks 
and timbers, it will be of little utility to have a survey 
of it, as the prudent course is, far you or your owners, 
or the underwriters, afterwards to dispose of these where 
they lie ; but if the vessel still retains the character of 
a ship, and is capable of repair, both ship and cargo 
saved ought to be surveyed by competent persons, and a 
report of the survey made upon oath, to the competent 
authority, by whom these surveyors may have been 
appointed. Whatever these surveyors may recommend, 
— whether that the vessel should be repaired or sold, or 
that the cargo being perishable, or much damaged, 
should be sold, — it will be your duty to forward copies 
of these surveys to your owners, as well as to the ship- 
pers and consignees, or the underwriters, and allow them 
to determine what is best to be done. At all events, it 
will not be prudent for you, in such circumstances, to 
take any 5teps for selling either the vessel or the cargo, 
without their instructions. You are merely an agent for 
all parties, and, as such, bound to do the best you can 
for the interests of all concerned ; and you must, there- 
fore, act as an honest man would do, were he the owner 
of the whole, and uninsured. No doubt, you will find 
Lloyd's agent, whose duty it is from his appointment, to 
give his advice and assistance in such cases, and to super- 
intend and protect the interests of all, as well as other 
respectable parties, — willing to give you their advice and 
assistance; but while you will, in all likelihood, avail 
yourself of such advice and assistance, so far as proper, 
you, as a common carrier, should always bear in mind, 
that you must act upon your own responsibility, — and, 
therefore, you must follow that advice, only in so far as 
you yourself think it should be adopted, and avail your- 
self of that assistance, only in so far as you see it mU. be 
conducive to the general good. 

I am, &c. 
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Salvage — ^legal meaning of term — ^what are salvage services- 
crew's exertions not salvage services — unless in rescuing from 
enemy or pirates — ^pUotage*not a salvage service — ^what are pilot- 
age services — vessels of royal navy, when entitled to salvage — 
steam vessels, salvage services rendered by — salvage services to 
vessels sailing as consorts — ^when owners entitled to claim — ^pre- 
servation of life now remunerated — ^who are salvors — ^generally, 
not crew nor passengers — ^pilots' services not salvage — ^voluntary 
salvors — constructive salvage by magistrates and officers — ^masters 
of vessels — ^person must be actually occupied— claims of owners — 
claim of salvors not impaired by quitting possession — ^first salvors 
entitled to prevent others — ^when second salvors entitied to claim 
— ^while master in command, he may employ other assistance — 
officers and sailors of royal navy — who liable in salvage — ^freight 
included in subjects liable to salvage— salvage may lall wholly 
upon freight — ^amount of salvage remuneration — general rule — 
criteria for ascertaining— what constitutes a salvage service — 
rules of remuneration. 

Gentlemen^ 

I now proceed to the consideration of what are 
properly salvage services, and the remuneration which 
should be awarded these, in so far as the former do not 
fall under, and the latter is not regulated by, either of 
the statutes detailed in the preceding two letters. At 
the outset I may remark, that the term salvage is, in 
common language, used indiscriminately, to denote both 
the acts of saving the ship or cargo, and the reward or 
remuneration allotted to the salvors for so doing; but 
this is not the proper or the legal meaning of this word, 
as has been well remarked by a very competent judge :' 
the statutary meaning of the term " is confined to the 
remuneration allotted to salvors, under the name of 
salvage, for a direct salvage bounty, and in which 
they have the sole interest ; and it does not go beyond 
that part of the cargo which may be sold for their 

1 Per Lord Stowell, In the Jonge MicolM, S&th Nov. 1823; 1 Hag. S0& 
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" express benefit." Although, therefore, in the follow- 
ing letter, the term salvage will be applied to both 
the services performed, and the remuneration which is 
to be made for these services, yet you will understand 
that the proper and legal meaning of the term is only 
applicable to the remuneration allotted to the salvors 
as the reward for their services. 

Let us see, then, in the first place, what are properly 
salvage services. And, in order to constitute salvage 
services, it seems to be the general rule, that these ser- 
vices must have been rendered to a vessel or her cargo 
while in danger, or in an impending danger, by which 
they are saved or recovered from that danger, or after 
having been abandoned, or actually lost. When, in such 
circumstances, aid and assistance has been sought and 
obtained, and the necessary services have been effectively 
rendered, these are truly salvage services, and the remu- 
neration to be awarded must be estimated according to 
the extent of labour employed, and of danger incurred. 
You have already seen what, under the statutes, are held 
salvage services, and who are the proper authorities to 
whom application should be made. But these statutes 
imply, that there is an extent of time, and a degree of 
order and deliberation, which, I suspect, very seldom 
exist in actual experience ; and, in such a misfortune, I 
doubt much if the practical rule is not — "save who 
can." In such an emergency, then, it is necessary to 
know who, in law, are held to be really salvors, and, 
as such, entitled to remuneration for their salvage 
services. 

In this emergency, therefore, and assuming all sta- 
tutary laws and regulations to be laid aside, and th^t 
you are necessitated, in such case, to act on your own 
responsibility, — it is, of course, necessarily implied, that 
you avail yourself of all the assistance you can com- 
mand, and that assistance will naturally be looked for, 
in the first instance, from your own crew. As already 
remarked, the crew of vessels in distress are bound to use 
their utmost endeavours to save her and the cargo from 
danger, but the services so rendered by them are not 
always salvage services, nor are they to be rewarded as 
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salvors. Neither are the exertions made by some of 
the crew of a vessel, in rescuing her from the power of 
another part who had mutinied, to be considered as 
salvage services ;' but, when the crew, or part of the 
crew, rescue the vessel from the hands of an enemy, or 
from pirates, this is held to be a salvage service, enti- 
tling them to a salvage remuneration.' 

Pilotage is not to be confounded with salvage services, 
unless the peculiar circumstances of any special case 
distinguish the services so performed from general 
pilotage services. If extraordinary pilotage services 
have been rendered to a vessel in distress, an additional 
pilotage is the proper rate of reward for these; and 
where the character of a pilot has been assumed, the 
party doing so is to be remunerated according to 
the rates for pilotage services, and not as a salvor.^ 
Should pilots not make a fair trial to get off to a vessel 
in distress, during two days, when there might have 
been danger and difficulty, but go off on the third day, 
when there was no difficulty, as the weather was mode- 
rate, and the wind fair for the harbour, this did not 
amount to a salvage service, but to pilotage only.*^ 

Although the vessels of the Royal Navy are bound to 
assist merchant ships of this country in distress, yet 
when these services have been extraordinary and im- 
portant, they are considered as salvage services, and 
receive a salvage remuneration ;* but, in order to entitle 
them to claim such remuneration, the services so ren- 
dered must be important, and there will be no claim 
where the services are slight, and, more especially, when 
the demand for remuneration is not promptly made, — 
say, made only after a delay of eight months/ But sal- 
vage is not due to a vessel of the Royal Navy, for res- 
cuing a convict ship from the possession of the convicts, 
and of the mutinous crew and soldiers on board f nor is 

2 Governor Raffles, King, 2nd May, 1815; 2 Dod. 14. 

3 The Beaver, Connor, 16th May, 1801 ; 3 Rob. 299' 

4 The Enterprise, Crosbie, 12th March, 1828; 2 Hag. l78. 

5 City of Edinburgh, Fraser, 21 st January, 1831 ; 2 Hag. 333. 

6 Louisa, Higginbotham, I2th November, 1813 ; 1 Dod. 217. Mary Ann, 

Ferrier, 24th June, 1823; 1 Hag. 168. 

1 Rapid, Cochrane, 8th February, 1838; 3 Hag. 419. 

8 Francis and Eliza, 7th May, 1816; 9 Dod. 115. 
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salvage due for rescuing from the enemy a hired trans- 
port employed in the same expedition.* 

In consequence of the great power of steam vessels, 
and the complete control under which these axe, the 
effective salvage services and assistance of such vessels to 
ships in distress, are to he encouraged, and additional 
remuneration is allowed to such.^ As, in a value of 
£12,246, — £ 1000 were awarded to a steamer as salvage, 
for towing a vessel, — ^in a most helpless state, and in 
most imminent danger, — to a place of comparative 
safety, — the stipulated payment to a steamer hired to 
hring her into port, heing the criterion for the salvage 
remuneration.' And where a government steamer assists 
a merchantman, under a stipulation to reimburse all ex- 
penses arising from damages to the steamer or her stores, 
— it was held, that such stipulation was no bar to a sal- 
vage compensation.' But salvage services, which entitle 
to a salvage remuneration, must be distinguished from 
towing, which steam vessels are frequently engaged to 
do ; for, where a vessel, suddenly dismasted, was, while 
at anchor and with jury masts, taken in tow for nine 
hours by a valuable steamer, which had been engaged for 
that purpose, — it was held, that, nautically, the service 
was towing, without risk on either side-^ 

Upon the same principle, salvage services to steam 
vessels with passengers are to be encouraged, and, in 
ordinary cases, the remuneration for these services should 
exceed a mere proportion of the value. As, where two 
smacks w^nt out, with enterprise and alacrity, to a 
steamer, and towed her in, after having taken out and 
landed the passengers, — out of a value of £1265, the 
court gave £350 ;* — and salvage remuneration was 
allowed for the services of 150 boatmen and a steam- 
tug, to a valuable steamer with passengers, on the rocks 
inside of Holy Island.* 

If vessels sail as consorts, and under an agreement to 

9 Belle, Bates, 8th March, 1809 ; Edw. 66. 

' 1 Raikes, Gardiner, 7th Maj, 1824; 1 Hag. 246. 

£ TraveUer, M*Clear, 36th April, 1837 ; 3 Hag. 370. 

3 Lustre, Finlaj, 7th February, 1834; 3 Hag. 154. 

4 Isabella, Monro, and March, 1838 ; 3 Hag. 427. 
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6 The London Merchant, Laker, 31st May, 1837 ; 3 £bg. 196. 
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render mutual assistance^ as in the Greenland trade, 
each vessel enjoys the benefit of this agreement, and, 
therefore, should any accident or calamity happen to 
either, the vessel so situated reaps the benefit of this 
mutual stipulation, and there is no salvage remuneration 
due for services rendered by the one to the other.' But 
loose conversations, at the time the services are rendered, 
will not be considered as conclusive, either in regard to 
the services so rendered, or as to the amount of the 
reward to be given for such services.* 

If an agreement is made by a vessel in distress, with 
the master of another vessel, to render assistance for a 
sum certain, and that assistance is given, and the vessel 
and cargo are placed in safety, the court will not enter- 
tain a claim from the owner of the vessel so assisting, 
for salvage, over and above the sum so agreed on.' But 
when these salvage services are rendered without any 
such agreement, although, strictly speaking, the master 
and crew are the only salvors, yet the owners are entitled 
to a claim, under the equitable consideration of the 
court, for the risk to which their vessel, boats, &c., or 
other property, may have been exposed.* 

The mere bringing into port a barge found aground 
on a sand bank, without anchor or crew, but in a place 
where it was a common usage to leave such barges, is 
not such a service as entitles the parties doing so, to a 
salvage remuneration.' 

Formerly, the English Court of Admiralty had no 
power of remunerating the mere preservation of life ;• 
but, by the English Salvage Act, the saving or preserving 
the life of any person on board a vessel in distress, or 
wrecked, or stranded, or in danger of being wrecked or 
stranded, is now deemed a salvage service.^ 

Having, thus, seen what are to be considered salvage 
services, let us next see who, in law, are the parties held to 
be salvors, and, as such, entitled to salvage remuneration. 

T Zephyr, Arrowsmith, l7th February, 1827 ; 2 Hag. 43. 

8 Salacia, Garland, 2nd July, 1829; 2 Hag. 265. 

9 Mulgrave, Garbutt, a6th Bfiarch, 1827; 2 Hag. 77. 

1 San Bernardo, 18th February, 1799 ; 1 Rob. 178. 
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I have already repeatedly said, that the crew of a 
vessel cannot he considered as salvors, nor as entitled to 
salvage remuneration for their services and exertions, in 
regard to their own ship and cargo when in distress ; 
and, although a passenger is not hound to remain on 
hoard a vessel in the hour of danger, and, when he has 
opportunity, may leave her, yet, when he does remain, 
he is hound to give all the assistance he can, and it is 
more particularly his duty to do so, when he himself is 
a naval oflScer.* But if a person who has had command 
of vessels, and who is a passenger in a vessel which is in 
a situation of danger, and is deserted hy the master and 
part of the crew, — takes, — with consent of the mate and 
the rest of the crew, the command of the vessel, and brings 
her into harbour, — he is entitled to be paid for his ser- 
vices.* And, when the crew of another vessel had been * 
received, for their passage home, into a vessel afterwards 
in distress, — although they may be expected to render 
something like the same assistance as her own crew, yet, 
when they work night and day, while she is so in dis- 
tress, they ai*e entitled to some reward for these salvage 
services.' 

In like manner, the services of pilots are not, in. 
general, to be confounded with, or exalted into, a claim 
of salvage. No doubt their occupation may be, in 
many instances, attended with danger ; but, having as- 
sumed the character, occupatron, and duties of a pilot, 
they are bound to be in readiness, so as to afford their 
services, at all times, and in all weathers, and not as 
salvors.* They are, therefore, bound to offer their ser- 
vices in all weathers, and their claim for extra compen- 
sation for these services, is held to be a matter of strict 
law ; — as, where towing is necessary, pilots are bound to 
perform it, merely having a claim of compensation for 
any damage done to their boats, or for extra labour.* 
If extraordinary pilot's services are required to a vessel 
in distress, an additional pilotage, — say double the rate 
of common pilotage, — is the proper rate of reward for 

5 Branston, Wilson, 36th Jane^ 1826; 2 Hag. 3. 

6 Newman v. Walters ; 3 B. P. 612. 7 Salada, tU tup, 

8 Columbus, Nerroll, 13th June, 1828; 2 Hag. l78. 

General Palmer, Truscott, 13th May, 1828; 2 Hag. l76. 
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such services ;' and, in a case already referred to, where 
pflots did not, for two days, make a fair trial to get off to 
a vessel in distress, but, on the third day, — when there 
was no danger, — the weather moderate, and the wind 
fair for the harbour, — ^they went off; — and they were 
found entitled, not to salvage, but to pilotage merely.' 

In the ordinary case, it is those persons voluntarily 
lending their assistance, or whose assistance is requirea 
by the master, or by the proper civil authorities, who are 
held the true salvors, and, properly speaking, it is those 
by whom the ship or cargo have been saved or recovered^ 
and on whom the duty of restoring these lies, who are 
strictly the actual salvors.' The magistrates and officers 
who take charge of and superintend the wreck or strand- 
ing, have also a constructive claim to salvage reward, 
on the special ground of an extensive contribution of 
assistance ;^ and masters of vessels who are applied to 
for assistance, and who readily and promptly afford 
effective assistance and advice, are entitled to the first 
share of the remuneration, as a sort of flag-eighth.* 
But it is the general rule, that a person not actually 
occupied in effecting a salvage service, is not entitled to 
share in the salvage remuneration ; and the claim for a 
share of such remuneration, by an officer of a coast- 
guard detachment who sent his men and boat, but did 
not assist in person, has been rejected.^ That part, 
however, of a ship's crew going on board a vessel found 
in distress, and bringing her into port, have no exclusive 
claim to the salvage remuneration due for her preserva- 
tion; but those who remained in the ship, if equally 
ready to go, are equally entitled to share in that remu- 
neration.' 

The owners of the vessel or vessels assisting in the 
salvage seiTice, have also a claim, under the equitable 
consideration of the court, for the risk of their vessels, 
&c.,' and, therefore, the owners are entitled to a share 

1 Enterprise, Crosbie, 13th May, 1828; 3 Haf?. 178. N. 

2 City of Edinburgh, Fraser ; 2l8t January, 1831 ; 2 Hag. 333. 

3 Per Sir John NichoU, in the Thetis; 20th March, 1833; 3 Hag. 

4 The London Merchant, Laker, Slst May, 1837 ; 3 Hag. 394. 

5 Baltimore, Baker. 27th June, 1817; 2 Dod. 182. 

6 Vine, J^, 4th November, 1825: 2 Hag. 1 7 Baltimore, ut tup, 

8 The Sail Bernardo, I8tn February, 1799; 1 Bob. 178. 
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6f the salvage remuneration awarded, as a compensation 

for demurrage, repairs, tisks, and all expenses ;' unless 
where tlie master of the ressel in distress has entered 
into an agreement for a sum certain, with the master of 
attodier vessel, for assistance, in which case the owners 
of the latter vessel will have no claim for a fuillier sum, 
on the grounds now mentioned.' 

It is a foolish notion, that salvors impair their title 
to remuneration, hy quitting the ship which they have 
been instrumental m saving;' bul, where the salvors are 
in possession, they hare a legal interest, which cannot 
be divested without adjudication in a competent court, 
and it is not for her Majesty's officers, or any other 
persons, 0f the ground of superior authority, to dis- 
possess them without cause,' The first occupants as 
salvors, are entitled to prevent the interference of all 
others;^ and where the salv^e is already in the act of 
being performed, and under means sufficient for the 
purpose, such interference of a third party is not justi- 
fiable.' The claim of a second set of salvors will not, 
therefore, be admitted, unless they can prove, either 
that their services have been adopted, or that the first 
possessors were incompetent,' or that the first would not 
nave been able to effect the puqiose without the aid of 
the others, and that their further assistance was neces- 
sary for the preservation of the property.' But such 
prior salvors have no right in themselves, while the 
master is in command, to interfere with further assist- 
ance, and to attempt to esclude any subsequent assist- 
ance, and such misconduct diminishes their title to 
salvage remuneration.' 

By the law of England, the officers and crew of hex 
Majesty's vessels are entitled to a salvage remaneiation 
for valuable and important services rendered to merchant 

9 Jue, HDdioii,tadl<iKh,i«31; lllig.38». Hope. Normui, iTthFA. 

I83ai3Hu.433. HnllUh niur,4ttiJiil7, IS3B; IbJd.et. 

1 Hii^»c,GBlntt,IHliMu'cli,lB!T-, IHag.n. 

i Eleinors Cfaulottii, OsMmiui, ITtliJuDii, ]B33; 1 Bic.lM 

^ Blaidenbill, Bui, Mth Mi^TiISII; i Uod. 411. 

« The Effort, 111 July. 1334; 3 tltg. Hi. 

t Mirii, EfliCnim, Iflb An^il, ISO9; Eil», 1IL 

6 Eugene, Boume, L'lth any, IKU; S nut. IM. 

■t Chulatu, Nbikt, 14tli Mtj, 1831 ; i Bw. 364. 

a DutHe Fuket, Turner, IDlh Oij, 1B3T: 3 Hi(. 3(3. 
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vessels in distress, but not for slight services^ and not 
promptly demanded.^ And, although a government 
steamer assists a merchantman, on a stipulation to re- 
imburse all expenses arising from damage to the steamer 
or her stores, yet such stipulation is no bar to salvage 
compensation.^ For the personal risk and labour so 
encountered in a salvage service, the officers and crew of 
her Majesty's vessels are entitled to remuneration, upon 
the same footing as other salvoi*s f but, an officer of a 
coast-guard detachment, who sent his men and boat to 
effect a salvage service, but did not himself assist in 
person^ is not entitled to share in the salvage remu- 
neration.' 

Having thus seen, what are salvage services, and the 
parties who may perform such services, let us now pass 
to the parties liable to pay salvage ; and, in reference to 
them, the general rule is, that the owners of the pro- 
perty which has received the benefit, and which, but for 
the exertions of the salvors, would have been lost to 
them, are alone chargeable with the salvage reward.^ 
And, therefore, as salvage remuneration is a compensa- 
tion to the salvors, not merely for the restitution of pro- 
perty made by them to the prior owners, but for the 
risk and hazard incurred by the salvors, and also for the 
beneficial service rendered the owners, in rescuing their 
property from the risk in which it was involved, — so the 
persons to contribute to the salvage reward, are the 
persons who would have borne the loss, had there been 
no rescue, and who, of course, reap the benefit of that 
rescue ; and hence, to form a judgment who would have 
borne the loss, had there been no rescue, and to whom 
the rescue was beneficial, we must look to the interest 
which each party had.' 

In the subjects liable to pay salvage, freight is in- 
cluded, if the voyage for which that freight was to be 
paid had commenced, and the freight was in the course 
of being earned at the time the salvage services were 

9 Mary Ann, Ferrier, 24th January, 1823; 1 Hag. 158. Rapid, Cochrane, 

8th February, 1838; 3 Hag. 419. 
1 Lustre, Finlay, 7th February, 1834; 3 Hag. 154. 



3 Vln& Jay, 4th November, 1825; 2 Hag. 1. 4 Abbot, 572. 

5 Lord SUenboroogh, in Cox v. May, 5th May, 1815 ; 4 M. 8. 158. 
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performed .• It may happen that the whole salvage will 
fall upon the shipowner and the freight, — ^as in the case 
quoted ahove. In that case, the ship and cargo had 
been captured and re-captured on her homeward voyage, 
and was sold by consent of all parties ; — the owners and 
charterers made their respective claims, in the Court of 
Admiralty, to the ship and goods, and restitution was 
decreed on payment of salvage ; — but, from the sale of 
the goods, the charterers had paid two sums of £2500 
for salvage, and part of the freight had been paid ;^and 
the proceeds of the residue of the goods fell short of 
the sum due for the balance of the freight ; and, in an 
action by the shipowners against the charterers for this 
balance, — it was held, that the former, in respect of the 
freight, were liable to the whole salvage, and that the 
charterers, having paid the salvage contribution out of 
the proceeds of the goods under a security given by 
them, with consent of the owners, so far as their liability 
was concerned, for payment of salvage, — they could set 
this payment off against the claim for the balance of the 
freight.7 

The last consideration is, the amount of salvage remu- 
neration to be paid the salvors, and the manner in which 
that remuneration requires to be apportioned among the 
salvors, according to the nature and extent of the services 
rendered. The general principle is, that all shall share 
in this remuneration who have rendered salvage services 
in rescuing the property in danger, and upon which the 
contribution has been made.* It is not merely the 
amount of service, — the work and labour performed, — 
which has to be considered, in order to determine the 
amount of this remuneration ; but, it has been well said 
by high authority, — *' that salvage is not merely a pay- 
" ment for work and labour ; other considerations are to 
"be adverted to, — the general interests of navigation, 
"and of the commerce of the country, — to encourage 
exertion, and to excite to risk and peril in the relief of 
property in danger. It is true, on the other hand, that 
the court must guard against exorbitant demands, and 

6 Dorothy Foster, Sowden, 24th July, 1805 ; 6 Rob. 88. 
7 Cox V. May, ut sup, 8 Abbot, 582. 
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andue advantage being taken of distress ; but^ when 
salvors act honestly and fairly, they are to be liberally 
" rewarded, without a minute inquiry as to the amount 
''of labour/** And, in reference to the criteria by 
which the amount of remuneration has to be fixed, the 
same learned judge remarked, that — " the amount of 
" remuneration must depend on all the circumstances ; 
it is not a mere question of work and labour, — not a 
mere calculation of hours, though time is, undoubtedly, 
an ingredient, — but there are various facts for con- 
sideratiou, — the state of the weather, — the degree of 
damage and danger, as to the ship and cargo, — the 
risk and perils of the salvors, — the time employed, — 
the value of the property, — and, when these are con- 
" sidered, there is still another principle ; — to encourage 
enterprise, — to reward exertion, — and to be liberal in 
all that is due to the general interests of commerce, 
and the general benefit of owners and underwriters, 
even though the award may fall upon an individual 
" owner with some severity."^ 

The same learned authority has, in the following 
words, ably stated the requisites or ingredients necessary 
to constitute an effective salvage service. " The ingre- 
"dients," (says Sir John Nicholl,) "in a salvage service 
" are, first, — enterprise in the salvors, in going out in 
tempestuous weather, to assist a vessel in distress, — 
risking their own lives to save their fellow creatures, 
and to rescue the property of their fellow subjects; 
secondly, — the degree of danger and distress from 
which the property is rescued, when it was in immi- 
nent peril and almost certainly lost, if not, at the time, 
rescued and preserved ; thirdly, — the degree of labour 
and skill which the salvors incur and display, and the 
time occupied; lastly, — the value. Where all these 
circumstances concur, a large and liberal reward ought 
to be given ; but where none, or scarcely any, take 
place, the compensation can hardly be denominated a 
salvage compensation, — ^it is little more than a remu- 
" neration for work and labour.*** 

Per Sir John Nicholl, in the Hector, 6th June, 1833; 3 Hag. 95, 

1 Per Sir John Nicholl, in the Industry, let May, 1835 ; 3 Hag. 204. 

2 Clifton, 22nd January, ]834; 3 Hag. 121. 
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As to the amount of the remuneration which is to be 
awarded the salvors, the English Court of Admiralty, in 
cases of civil salvage, does not recognise the rule of pro- 
portion, but awards an equitable remuneration, according 
to the extent of the services rendered, and of the labour 
performed, and the value of the property saved; — a 
larger proportion being awarded when the labour has 
been great, and the property of small amount ; a less 
proportion when the property saved is of a greater value ; 
and, when the value of the property saved is of much 
extent, a moderate proportion, — a small proportion being 
considered a sufficient equitable remuneration when the 
property is very large.' In cases of derelict, (or any- 
thing forsaken and abandoned at sea,) the saime court does 
not hold itself warranted in awarding a moiety, or one- 
half, without regard to the peculiar circumstances of each 
case.* The salvage remuneration is in the discretion of 
the court, on a consideration of the whole circumstances 
connected with the salvage, and is apportioned according 
to the extent of that salvage service. In a case of dere- 
lict of great merit, even where the value is small, the 
court has given one-half, and allowed the expenses but 
of the other half;* and, in another case, where a vessel 
postponed her homeward voyage in search of freight, and 
went out of port to a wreck, five hundred miles distant, 
and there, with great risk and exertion for several days, 
saved valuable property, and was afterwards compelled, 
by weather, to put back to the same port, — there sold 
the property, and transmitted the proceeds to this 
country to abide salvage, — a moiety was awarded, and 
apportioned among the owners, the master, mate, and 
crew.' In such cases, the award, however, is discretion- 
ary, — rseldom more than one-half, or less than one-third^ 
being given ; and in the case of an ordinary salvage, the 
court also exercises a discretionary power, — awarding 
remuneration on a view of all the circumstances of each 
particular case. 

As already mentioned, the rule is, to award a larger 

s Waterloo, 27th June, 1820 ; 2 Dod. 442. Salacia, 2nd July, 1829; 2 Hag. »64. 

4 Aquila, Lunsden. 27th November, 1798 ; 1 Uob. 37. 

5 Frances Mary, Kendal, 28th March, 1827 ; 2 Hag. 89. 

6 Martha, Viner, 4th July, 1838; 3 Hag. 484. 
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proportion when the property saved is of small value, and 
a less proportion where it is of large amount. For in- 
stance, in one case, where the value of the cargo saved was 
£38,000, — for the salvage of the cargo, the court awarded 
£1000 for contingent losses, — £1500 for salvage reward, 
— ^and £500 for the master's particular expenses ;^ and, 
in another case, where the master of a whaler and a hoat s 
crew of five men went, at the imminent peril of their lives, 
to assist a vessel at sea, with the water making a breach 
over her, — when they assisted in rigging a jury-mast, and 
afterwards towed her, duiing six days, into Plymouth ; 
— out of £7000 of value, £1200 were awarded in the 
following proportions ; — £700 to the owners for demur- 
rage, repairs, risks, and all other expenses, — £200 to 
the master ; £20 to each boatman, — and the rest of the 
crew to share the remamder, according to their interest 
in the voyage.® 

I have alieady remarked, that salvage services ren- 
dered by and to steamers, are more liberally rewarded 
than salvage services rendered otherwise, in consequence 
of the great power these vessels possess, and the com- 
pile control which they are under. 

What I have now said applies to salvage services ren- 
dered in any place, and to the salvage remuneration 
which has been awarded for such services in the English 
Court of Admiralty. The principles upon which salvage 
services have been recognised, and upon which a salvage 
remuneration is to be awarded, are so distinctly and 
satisfactorily explained in the authoritative quotations 
above given, that it is unnecessary to add one word, as 
I am satisfied that, if you carefully attend to the plain 
common-sense, and the sound law, given in these quota- 
tions, you will learn quite enough to guide you in any 
salvage dispute, in which you may unfortunately happen 
to be engaged, without involving your owners in law 
expenses. 

I am, &c, 



T Salacia, tit nip* 8 Jane, HucUoti, Snd March, 1831 ; a Hag. 338. 
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Driven into an intermediate port— <;argo damaged — ^vessel 
requiring repairs — ^in such case, master agent for all parties — 
survey — copies of survey and protest to be sent to the owners and 
shippers — sale of cargo — ^when master can sell and when not — 
master can only sell, if cargo perishable, and in particular cir- 
cumstances — example of— opinion of Lord Tenterden — authority 
of Vice- Admiralty Court abroad to sell, no justification to master 
— ^what repairs must be given at intermediate port — must be no 
unnecessary delay — must pursue shortest course to port of desti- 
nation — ^what repairs, general average — ^what not — must obtain 
proper accounts and receipts — ^and forward these to owners— if 
repairs exceed twenty shillings for every ton, must satisfy customs 
— refitting and transhipping — ^general rule as to repairing within 
reasonable time, or transMpping — ^when entitled to full height — 
or to nothing — whether master bound to forward — rule of law as 
to — opinion of Lord Denman on transhipment — ^underwriter liable 
— ^if goods cannot be transhipped, must await instructions of 
owners — sale of ship by master — ^in extreme necessity — ^instances 
of sale not sustained — ^instances where sale sustained — sale must 
be from absolute necessity — ^master must forward surveys and 
protests — Vice- Admiralty Court abroad has no power to order 
sale — ^vessel should be broken up before sale— ^remarks of Ser- 
geant Shee. 

Gentlemen, 

I have been treating of shipwreck on our own 
shores, and the line of conduct which, in such circum- 
stances, you should follow, and the duties you have to 
perform. I will now proceed to another disaster, and 
assume, that you are driven by stress of weather, and 
sea damage, into an intermediate port, — that your cargo 
is damaged, — and that your vessel requires repair, in 
order to enable her to proceed on her voyage. 

In such circumstances, it is essential for you always 
to consider yourself as agent for all parties, and to act 
as you would have done for yourself, if uninsured, or 
as you can honestly consider the parties themselves 
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would have done, if they had heen present. If the 
damage he of any extent, it will be your first duty to 
have a survey of the ship and cargo made by competent 
persons. For that purpose, it may be necessary to 
unload and warehouse the cargo, and the expenses 
of so doinff are matter of general aveiage. You ought 
to forward copies of the surveys and your protest to 
your owners and the shippers; and, if you can hear 
from them within a reasonaole time, you ought to await 
their instructions. Perhaps, the surveyors may report, 
that the cargo, or at least part of it, should he sold ; 
but this recommendation you will adopt or not, accord- 
ing as, acting as an honest man, you consider it proper 
and necessary, and the best that can be done in the 
circumstances, for the benefit of all concerned. You 
should always bear in mind, that you are merely a com- 
mon carrier, entrusted with the conveyance of goods, — 
that your paramount duty is, to convey these goods to 
their place of destination, — and that, unless under very 
peculiar circumstances, you have no power to dispose 
of them. If the cargo be not of a perishable nature, 
and will not suffer by the delay, it ought to be ware- 
housed until the vessel be repaired, and fit to continue 
her voyage, and on no account should it be sold. If the 
cargo, or part of it, consist of manufactured goods, such 
as linen, cotton, or woollen, the bales must be opened 
and the goods dried, and such other precautions adopted 
as may be necessary for preventing the damage nrom 
spreading ; but, if they have not been damaged, these 
goods can be warehoused as well as any other. If the 
cargo be of a perishable nature, and has been so mucbr 
damaged by the sea water, as to render it unfit for car- 
rying forward to its place of destination, then, in such 
a case of absolute necessity, a sale may be the proper 
and prudent course ; as, for example, — ^hides were ship- 
ped at Valparaiso for Bourdeaux, and arrived at Rio de 
Janeiro, on their way to Bourdeaux, in a state of incipient 
putridity, occasioned by a leak in the vessel, and were 
sold there for a fourth of their value, because, by the pro- 
cess of putrefaction, they would have been destroyed before 
they had arrived at the port of Bourdeaux. In such a 
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case of absolute necessity^ there could be no doubt of 
\Yie propriety of the sale^ and of the power of the master 
to sell'i But if the cargo be com, which has been 
wetted by salt water, you are not to sell it in conse- 
quence, but it must be kiln-dried, so as to render it fit 
mr being re-shipped. And, if the vessel has become a 
wreck, so that it cannot be repaired, then the contract 
with the shippers for the conveyance of the goods is at 
end, and you have no power to sell any part of the 
cargo. For instance, where a vessel, in the course of a 
voyage to India, was wrecked off the Cape of Good 
Hope, and some indigo, part of the cargo, was sold 
there by public auction, by the authority of the master, 
acting honestly, according to the best of his judgment, 
for the benefit of all concerned, and no fraud or improper 
motive was imputed to him ; the indigo was described 
as being wet, but otherwise in good order, and the 
chests were not opened before the sale ; the indigo was 
sent to this country, and the original owners were found 
entitled to recover its value." 

In the next letter, I will consider your power to sell 
part of the cargo, for the purpose of paying the expense 
of the repairs, and the other necessary expenses which 
may have been incurred at the port to which you have 
been compelled to resort ; and, in this letter, I will after- 
wards consider your powers of forwarding the cargo by 
another vessel, to its port of destination. But, here, I 
would impress upon you, that, in general, you have no 
power to sell the cargo ; your primary obligation is to 
forward the cargo ; and, if that has become impracticable, 
you must either retuhi it to the port of lading, or place 
it in safe keeping at the intermediate port, to await the 
instructions of the shipper. It must be a very perii^- 
able cargo, and in very peculiar circumstances, indeed, 
which will justify you in selling it ; and therefore a sale 
must be tlie last thing to which you should resort, and 
that sale can only be justified by such a dire necessity 
as supersedes all human laws.' If a sale is made with- 
out any such necessity, you and your owners will be 

1 Bonz V. Salvador, I5th Noyembw, 1836 ; 3 Bing. N. C. 266. 
2 Freeman v. East India Co., 27th April, 1822; 6 B. A. 6l7. 

3 Abbot, 368. 
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answerable for the value of the goods ; and it will be no 
defence, that the sale was made under the authority of 
a Vice-Admiralty Court, in a British colony, — that court 
having no authority to order such sale; and, besides, 
the purchaser who has bought at a sale made under such 
circumstances, will be answerable to the original owner, 
for the value of the -goods. The following case will 
serve as a striking illustration of all these consequences. 
The master of a vessel, which had been injured by the 
perils of the sea, put into the Mauritius, and there aban- 
doned the ship and the cargo, which were afterwards sold 
nnder an order of the Vice-Admiralty Court there, and 
the proceeds paid into that court. The cargo was neither 
damaged nor perishable, nor was there any pressing 
necessity for the sale of it ; therefore, the owners of the 
cargo brought an action against the owners of the vessel 
for wrongfully selling the cargo, in place of carrying it 
to London, m terms of the contract of affreightment ; 
and they obtained a sentence against the owners, for the 
value of the ship and freight, which only amounted to 
one-fifth the value of the cargo. They also sent out a 
power of attorney to an agent in the Mauritius, for the 
purpose of procuring from the Vice-Admiralty Court 
there, the proceeds of the sale, which had been paid into 
that court; but these proceeds had been previously 
remitted to the High Court of Admiralty in England. 
The owners of the cargo then raised an action against 
the purchasers of the goods ; and, in that action, it was 
held, that the master had no authority to sell the cargo, 
although, in doing so, he was acting from an honest 
intention, and under the order of the Vice-Admiralty 
Court, — that the recovery against the owners of the ship 
was no answer to the demand against the purchasers of 
the cai'go, — and the proceeds of the sale at the Mauri- 
tius not having been paid when demanded, the ovmers of 
the cargo were in the same situation, as if no such de- 
mand had been made ; and, therefore, they were entitled 
to recover the value of the goods from the purchasers.* 

In treating of this subject, the late learned Chief 
Justice of the Court of King's Bench, in his excellent 

4 Morris v. Robinson, T. T. 1824; 3 B. C. 196. 
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work on shippings has the following remarks^ which it 
would do well for you seriously to consider and keep in 
mind; should you ever he in a situation where you think 
it necessary, or where you may be advised, to dispose of 
your cargo, or part of it. He says, — "An unexpected 
" interdiction of commerce, or a sudden war, may defeat 
"the adventure, and oblige the ship to stop in her 
" course ; but neither of these events doth, of itself alone, 
"make it necessary to sell the cargo, at the place to 
" which it may be proper for the ship to resort. In these 
" and many other cases, the master may be discharged of 
" his obligation to deliver the cargo at the place of desti- 
" nation ; but it does not, therefore, follow that he is 
" authorised to sell it, or ought to do so. What, then, is 
" he to do ? In general, it may be said, — he is to do 
" that which a wise and prudent man will think most 
" conducive to the benefit of all concerned."* 

It is a very common notion, but a very foolish one, 
that, when a master applies to a Vice-Admiralty Court 
abroad, to have a survey made of the cargo, and the sur- 
veyors recommend that the catgo should be sold, upon 
which the Viice- Admiralty Court grants warrant for selling 
it accordingly, — this warrant is a sufficient authority to 
the master to sell, and protects him from all the after 
consequences of doing so. Nothing can be more absurd. 
The laws of .this country recognise no court abroad, that 
has an authority, on youi own application, and at your 
own instance, to do what, under yoiir authority of 
master, you yourself would not be justified in doing. 
A Vice- Admiralty Court has no aiidiority to order a 
sale ; and neither a report by surveyors, appointed by 
such a court, nor a sentence of condemnation pronounced 
upon that report, is conclusive evidence the absolute 
necessity which exists for the sale, and which alone can 
justify a sale by you as master. Any such proceedings 
may be useful for the information of the owners, or of 
those who, under certain circumstances, have the power 
of selling; but they, certainly, confer upon you no 
authority, and afibrd you no justification for the exercise 
of an authoiity which must arise from the existence of 

6 Abbot, 367. 
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absolute necessity^ and which can he justified by that 
absolute necessity alone. Your primary and paramount 
duty is^ to convey the cargo to its place of destination ; 
for this purpose you are entrusted with it, and this pur- 
pose you are hound to accomplish by every reasonable 
and practicable method ;' and it is only in the case of an 
absolute necessity, — a necessity not merely legal, nor 
physical, but a moral necessity, — the test of which is, 
whether the circumstances are such, that a person of 
prudent and sound mind could have any doubt as to the 
course he ought to pursue,' — that you can take upon you 
to dispose of the cargo. 

^ The extent of repairs which a vessel may require at 
an intermediate port, or at a port to which she is com- 
pelled to go for the sake of having repairs performed, and 
which, in consequence of a disaster at sea, have become 
necessary, in order to enable her to continue her voyage, 
must, of course, depend upon the damage she has 
received ; but, the general rule is, that no repairs or 
necessaries must be done or supplied more than are 
absolutely necessary, — that these must be done as expe- 
ditiously as possible, — that you must wait no longer at 
that port than this necessity requires, — and that you 
must sail again without delay .^ This necessarily implies, 
that it is only the repairs rendered necessary by the 
perils of the sea, and the storms and dangers the vessel 
has encountered, which are to be performed at that inter- 
mediate port of necessity ; but, if these repairs have been 
rendered necessary, in consequence of the natural decay 
of the vessel, from age, or of her not having been pro- 
perly found or provided at the outset, and not having 
been sufficiently tight, staunch, and strong for the voy- 
age, — ^it will then be a difficult and impoitant question, 
whether the insurances upon the ship and cargo are not 
thereby vitiated ; and, at all events, the expenses in- 
curred at that port must, in such a case, fall upon you 
and your owners.* 
Although the time thus spent in obtaining these neces- 

Abbot, 366. 

7 Chief-Justice Tindal in Soames «. Sugrne, 1890; 4 C. P., 270. 

8 Abbot, 364. S Arn. 757. 
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sary repairs^ is not held such a delay as will amount to a 
deviation^ yet, if there be any unnecessary delay in 
getting these repairs done^ this will amoui^t to a new 
deviation ; and after the repairs have been executed, it 
is not necessary to return to the point of the original 
voyage, from which you deviated for the purpose of 
repair, but you must pursue the shortest and most direct 
course to the port of destination, in the most expeditious 
manner.^ 

If the repairs were rendered necessary for the general 
preservation and benefit of all, and from a cause which 
would found a general average contribution, and are 
merely such as were necessary to enable the vessel to 
proceed on her voyage, and were not afterwards to be of 
any lasting benefit to her, — although it is not easy to 
conceive a repair which would not be productive of some 
benefit to a vessel, — the expense of these repairs, deduct- 
ing any benefit that may result to the vessel, including 
the expense of unloading the cargo to make them, are 
matters of general average.' Yet, where the repairs have 
been occasioned by the ordinary perils of the sea, as by 
tempestuous and adverse winds, neither the expenses of 
the repairs themselves, nor the wages and provisions of 
the crew while detained in that port, are general average.* 
These latter must fall upon the owners, under their ob- 
ligation to keep the vessel tight, staunch, and strong 
during the voyage. Of course, if the repairs are abso- 
lutely necessary, you do not require to trouble yourself 
as to whether the expense of these repairs is to form 
general average or not, or whether that expense is to be 
borne by the shippers and owners, or is to fall wholly 
upon the latter. But this you need to attend to, — not 
to go into a port and repair, unless absolutely necessary, 
— to have nothing done there but what is absolutely 
necessary, — and to allow of no delay in getting that done. 
And, besides, you must take care to obtain proper 
accounts and receipts for all you may expend. These, 
with the surveys which have been made, and the protest 

1 1 Ani.890; 1 Mar. 90S. 
•S Flommer v. Wildman, 27th June, 1816 ; 3 M. S. 488. 
^ 3 Power V, Whitmore, 1815; 4 M. S. 141. 
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that you, as a matter of course, have taken on your first 
coming into port, you will take care, when you are ready 
to proceed, to forward to your owners, so as, if these ex- 
penses are the proper subjects for a general average, the 
different proportions may be fixed and ready for settle- 
ment, either at the port of lading, or at the final port of 
discharge ; or if the expenses are only to be a particular 
average, your owners may recover from the underwriters. 
In what has been said, I have assumed that your own 
vessel is repairable, and that, at the port to which you 
have gone from necessity, there are the capabilities for 
performing the requisite repairs. In such case, the 
general rule is, — that when the vessel becomes acciden- 
Sdly disabled in the course of the voyage, without your 
fault, you have the option of two things, — either to refit, 
if that can be done within convenient time, — or to hire 
another ship to carry the goods to the port of delivery; 
and, if the shipper disagree to this, and will not let you 
do so, then you will be entitled to the whole freight of 
the full voyage.* And, " if the ship be disabled from 
" completing her voyage, the shipowner may still entitle 
" himself to the whole freight, by forwarding the goods 
by some other means to the place of destination ; but 
he has no right to any freight, unless the forwarding of 
^'them be dispensed with,, or unless there be some new 
bargain upon this subject. If the shipmaster will not 
forward them, the freighter is entitled to them, without 
paying anything. One party, therefore, if he forward 
them, or be prevented or discharged from doing so, is 
" entitled to his whole freight ; and the other, if there 
*' be a refusal to forward them, is entitled to have them 
" without paying any freight at all."* 

Here, tJien, if your own vessel can be repaired in a 
reasonable and convenient time, and if these repairs can 
be executed at the port you have gone to, you can retain 
the goods mitil your vessel be repaired, — taking, of 
course, all necessary care of warehousing, and otherwise 
attending to them in the mean time ; but, if the freighter 
take the goods off your hands at that port, and do not 

4 Lord Mansfield in Luke v, Lyde, 1799 ; 8 Bnrr. 889. 
5 Lord Ellenborongh in Honter v. Frinsep, 1808; 10 East. 378. 
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require you to carry them on to the port of original 
destination, then, he is liable for the whole freight of 
the full voyage. On the other hand, if the freighter do 
not do this, so as to dispense with your performing and 
completing your original contract, and if you do not 
forward them, the freighter will be entitled to them, 
without paying anything. 

The great question is, however, whether, when your 
own vessel is wrecked, or disabled from carrying on the 
goods to the place of their destination, by some event 
which you have not occasioned, and over which you 
have no control, you are hound to forward the goods in 
another vessel ; or, having contracted to carry them in 
your own vessel, you are freed from the further prose- 
cution of the voyage, by the accident which has hap- 
pened, and which prevents you from accomplishing it in 
the literal terms of your undertaking. It would be un- 
instructive to enter into any examination of the different 
foreign laws, and opinions of foreign lawyers, on this 
question, because the rule adopted in this country, as 
stated by Lord Tenterden, and decided by the court, is, 
that, " if by reason of the damage done to the ship, or 
" through want of necessary materials, she cannot be 
" repaired at all, or not without very great loss of time, 
*' the master is at liberty to procure another vessel to 
" transport the cargo to the place of destination,"* — ^if he 
think fit ; and if th« goods arrive at the place of destina- 
tion, by such other conveyance, he is entitled, on the 
freighter obtaining the goods, to the whole freight origi- 
nally contraicted for, although, by the second conveyance, 
the goods may have been carried for less than the original 
freight.^ 

In delivering the opinion of the court, in the case now 
referred to. Lord Denman remarked, — '' It may, there- 
" fore, safely be taken to be either the duty or the right 
" of the owner to tranship in the case above supposed : 
" if it be the former, it must be so in virtue of his original 
" contract, and it should seem to result from a perform- 
" ance by him of that contract, that he will be entitled to 
"the full consideration for which it was entered into, 

6 Abbot, 305. 7 Shipton o. Thornton, ist Dec, 1838 ; 9 A« E. 314. 
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without respect to the particular circumstances attend- 
ing its fulfilment: on the other hand, — if it be the latter, 
a right to the full freight is implied, — the master is at 
liberty to tranship ; but for what purpose, except for 
" that of earning his full freight at the rate agreed on ? 
*' In the case supposed, we may introduce another cir- 
cumstance: — let the owner of the goods amve, and 
insist, as he undoubtedly may, that the goods shall not 
proceed, but be delivered to him at the intermediate 
port ; there is no question but that the whole freight, 
at the original rate, must be paid ; and that because 
the freighter prevents the master, who is able and 
willing, and has the right to insist on it, from fulfilling 
" the contract on his part ; and because, sending to their 
" destination in another vessel is deemed a fulfilment of 
" the contract. If, therefore, the owner of the goods be 
not present, and personally exercise no option, still the 
shipowner, in forwarding the goods, must have the 
same rights, and, in doing so, must be taken to exer- 
cise them with the same object in view." His lordship 
further remarked : — " It may well be that the master's 
"right to tranship may be limited to these cases, in 
''which the voyage may be completed on its original 
terms as to freight, so as to occasion no farther charge 
to the freighters ; and that, where the freight cannot 
be procured at that rate, another, but a familiar prin- 
ciple will be introduced, — that of agency for the mer- 
" chant. For it never must be forgotten, that the master 
acts in a double capacity; — ^he is agent of the owners, 
as to the ship and freight ; and agent of the merchant, 
as to the goods. These interests may sometimes con- 
" flict with each other, a^d from that circumstance may 
" have arisen the difficulty of defining the master's duty 
** imder all circumstances, in any but very general terms, 
" The case now put supposes an inability to complete 
" the contract, on its original terms, in another bottom, 
" and, therefore, the owners right to tranship is at an 
" end ; but still, all circumstances considered, it may be 
f greatly for the benefit of the freighter, that the goods 
" should be forwarded to their destination, even at an in- 
creased rate of freight ; and, if so, it will be the duty 
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" of the master to do so. In such a case, the owner will 
'* be bound by the act of his agent, and, of course, be 
"liable for the increased freight. The rule will be 
the same, whether the transhipment be made by the 
shipowner or the master; and, applying it, circum- 
stances make it necessary, on the one hand, to repose 
a large discretion in the master or owner, while the 
" same circumstances require that the exercise of that 
" large discretion should be very narrowly watched." 

To these observations, coming from so high an au- 
thority, and so full of instruction, it would be presump- 
tion in me to add anything ; and 1 will only observe, 
that where the goods have been transhipped into another 
vessel, in consequence of the loss of the original vessel, 
the underwriter is still liable to the risk on the goods, 
and for a loss, should one occur in the substituted ship.® 
"But, suppose it be impossible to tranship the goods,— 
to engage another vessel at the port of necessity, in which 
to convey the goods to their place of destination,^what 
are you to do in this case ? Here, the original rule 
must come to your aid, and must be acted on by you, 
according to the best of your judgment, viz., — to do that 
which a wise and prudent man would think most condu- 
cive to the benefit of all concerned. Should the cargo 
not be perishable, the proper course evidently would be^ 
to place it in a warehouse, or deposit it in some other 
place of safe custody, to await the instructions of the 
owners of it, whom, I need hardly add, you must neces- 
sarily advise of your situation, and of the course which 
you have adopted, and what you must pursue. What- 
ever may be the after question between your owners and 
the freighters, you cannot be wrong in placing the goods 
in the power and at the disposal of their owners, when, 
in the circumstances above noticed, you are unable to 
fulfil your engagement to carry these goods on to their 
place of destination. In a previous part of this letter, I 
have had occasion to remark on the power you have of 
selling the goods, — that a sale should be the last thing 
to which you ought to resort, — iftid that it is only a case 
of extreme and absolute necessity which can justify you 

8 Plantamour 0. Staples, 1 T. B.6n. 
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in doing so. I am not here speaking of the case, where, 
' after having in vain tried all other expedients of raising 
money, in the intermediate port, to pay the necessary 
expenses, you have of necessity to resort to a sale of part 
of the cargo, — that will fall under the next letter. But 
I here allude to a sale of the cargo made by you, appa- 
rently with an honest intention, and for the benefit of all. 
I now proceed to the sale of the ship itself by the 
master, and to consider under what circumstances of ex- 
treme necessity, the master has a right to sell her. But, 
here, I do not refer to those cases in which the master is 
compelled to sell the vessel in a foreign port, in order to 
raise money for paying the necessary expenses there, 
which properly belong to the following letter. 

It is only in cases of extreme necessity, that the master 
has any power to sell the vessel ; but, " what circum- 
stances of distress or damage will constitute such a case 
of urgent necessity, as may enable a master to convey 
to a purchaser an indefeasible title to his ship, it is 
more diflScult to determine ;"• although, in general, if 
the master is in a place where the repairs cannot be done, 
or where he has no money to pay for them, and no means 
of raising it, then he is justified in selling, — it is a case 
of necessity.' But this necessity will be best seen from 
a detail of some cases, in which such a sale was not sus- 
tained, and in which it was. 

Thus, in one case, the vessel had been damaged upon 
the rocks in Sligo Bay, and the master caused her to be 
surveyed by persons whom he described, but who did not 
appear to have filled any public station, and who reported 
that it would require £1500 to repair her, being a sum 
exceeding her value, apd, therefore, that it would be for 
the interest of all concerned to have her sold. She was 
accordingly sold for £350, and, by the master's desire, 
the purchaser paid part of the price to the owner's agents 
at Sligo, and carried the remainder to account between 
himself and the master. Soon after the sale, the pur- 
chaser offered the master a fourth of the vessel at the 
same price, if he woul^ consent to navigate her again, to 
which he agreed ; and the vessel, after being repaired at 

9 Abbot, 19. 1 Tindal 0. T. in Soames, ut sup. 
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an expense of £800, sailed to Riga, and was taken on 
her return thence to London, and recaptured; the 
agents of the original owners declared, that they had 
done every thing they could to prevenUthe sale, and had 
been ready to make any advances that might be found 
necessary. A claim was made to the vessd, on behalf 
of the original owners, in the Prize Court of Admiralty, 
and to them the ship was ordered to be restored, without 
prejudice to any rights, which the proper court might 
think the purchaser had acquired by the purchase.' 

In anotiber case, the vessel had been sent on a voyage 
to Jamaica, and immediately after discharging her cargo, 
she encountered a hurricane, and was driven on the shoi'C 
of the island : — under these circumstances, the master 
applied to the consignee of the cargo for advice, and 
under his advice, he made the usual protest as to the 
state of the vessel, and applied to the deputy naval officer 
of the island for a survey, who accordingly issued his 
warrant to four masters of ships to examine the vessel^ 
and make a return, upon oath, of her state and condition. 
They reported, that they had been on board, and found 
the vessel settled in a sand-bank, four feet, with a bank 
of sand between her and the sea of twice her length, and 
not more than two feet water on the sand-bank ; and 
were, therefore, unanimously of opinion, from the great 
expense that would be incurred in attempting to get her 
afloat, and the little chance of succeeding, that it would 
be most for the advantage of the underwriters, and all 
others concerned, to sell the ship as she then lay, with 
all her materials : — the consignee advertised the vessel 
for sale, by public roup, as a wreck, he himself acting as 
auctioneer, and charging his commission ; and the vessel 
was sold to one Dunn for about £864 sterling, although 
she had cost £3700 before she left England, and one of 
the surveyors attending and bidding at the sale. Dunn 
sold the vessel to a brother of one of the subsequent 
owners, and he, upon his oath of ownership, and surren- 
der of her register, obtained a new register at Jamaica, 
and then transferred her there to three other persons, — 
one of them one of the four masters by whom she had 

S Fanny and Elmin, SUt July, 1809; Edw. U/. 
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been surveyed. The vessel was got off the sand with 
considerable difficulty, but very little injured, and, after 
a slight repair, returned to England with a cargo ; — and 
the original owi^rs having brought an action to try the 
validity of the sale, it was held, that there was no such 
necessity as called upon the captain, acting for the 
benefit of the owners, to sell the ship.* 

These were questions between the original owners and 
the purchasers from the master, as to the property of the 
vessel, and which fully support the principle, that it is 
only in a case of absolute necessity, the master has power 
to sell. Another class of cases has arisen between the 
owners and the underwriters, — the former claiming for a 
total loss on a sale by the master, and the principle of 
decision being that the loss, partial only, cannot, by a 
sale by the master, be converted into a total loss. 

Thus, a vessel arrived at Buenos Ayres from Monte 
Video, on 6th October, and anchored in the roads on 
the following day ; but, on the 1 1th, it was discovered 
she leaked very fast, and, after discharging the cargo, 
the vessel, after ineffectual attempts to remove her, sunk 
on the 12th, lying under water at high tide, but partly- 
above it at low water ; on the 18th she was sold by the 
advice of some masters of vessels, because the expense 
of raising her would probably exceed her value; but, 
shortly after the sale, the water in the river Plate having 
considetably subsided, the purchaser succeeded in raising 
the hulk, and expended in repairing her, about £1350, 
which put her in a condition for being used in coasting ; 
although not being coppered, she could not have brought 
to England a cargo oi hides as had been contracted for, 
but might have been taken in ballast or with some sort of 
cargo. The owner brought an action against the under- 
writers for a total loss ; but it was 'held, that, the ship 
not being bodily and specifically lost, it could not be a 
total loss ; and, while the ship continued in existence, 
nothing could make the sale a total loss, unless the sale 
had been made according to the best and soundest 
judgment which could be formed, under the circum- 
stances which then existed.^ 

3 H^man v, Monlton, 1st November, 1803 ; 5 Esp. 65. 
4 Doyle 0. Dallae, 9th Febnuiy, 1881 ; i M. B. 48. 
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In another case, a vessel, on her voyage from Liver- 
pool to Narva, was driven on the Thistle Rock, near 
Gottenburgh, which so penetrated her bottom, that the 
crew were obliged to leave for the preservation of their 
lives ; after some ineffectual attempts to float the vessel 
off the rock, and after obtaining the opinion of several 
persons, that it was impossible to get her off, and that 
the best course was to sell her as she lay, the master 
sold the vessel for £18; the purchaser, in five days, 
succeeded in getting her off the rock, and, after she had 
undergone repairs, she cost the purchaser in the whole, 
including a sum for stores, £750, while her then value 
was stated to be £1200. The owner brought an action 
against the underwriter, as for a total loss, but the court 
held that, " if the situation of the ship be such, that by 
" no means within the master's reach, it can be treated 
" so as to retain the character of a ship, then it is a total 
'' loss ; if the captain, by means within his reach, can 
" make an experiment to save it, with the fair hope of 
*' restoring it to the character of a ship, he cannot, by 
" selling it, turn it into a total loss ; " and, therefore, it 
was held, that the owner could not recover as for a total 
loss.* 

The principal cases, in which a sale by the master 
has been sustained, have occurred between the owners 
and underwriters, in which the propriety of the sale was 
discussed, as incidental to the question, whether or not 
a total loss had occurred. 

Thus, in one case, the vessel sailed in a seaworthy 
state from Calcutta on her voyage home, when, in addi- 
tion to some damage in the Hoogley, she encountered 
two storms at sea, by which she was so shattered as to 
render it necessary for her to put back to Calcutta ; on 
arrival, the master gave notice of abandonment to the 
agents for Lloyd's, resident there, and requested the 
surveyor to be present at the surveys of the vessel ; the 
agents had no authority to accept the abandonment, but 
their surveyor attended the surveys, when the vessel was 
foimd to be so seriously damaged, that the expense of 
reparing her would be nearly £5000 ; the agents refused 

5 Gardner o. Salvador, lat November, 1831 ; 1 M. B. lis. 
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to undertake the repairs ; and the master^ having in vain 
attempted to borrow money for that purpose, on the 
hypothecation of the vessel, sold her by public adver- 
tisement for £1200, as the best course for all parties; 
and on his return to London, the owners expressed no 
disapprobation of his conduct; — the owners raised an 
action against the underwriters for a total loss, and it 
being found that the captain had a justifiable cause of 
selling the ship, they recovered accordingly.* 

In another case, the vessel got on iie rocks in the 
St Lawrence; and, on survey, it was found that the 
expense of repairs would exceed her value when repaired; 
the master sold her as a wreck, and tJje purchaser got 
her off; but on her voyage to England she was lost ; — 
the owners raised an action against the underwriters as 
for a total loss, and they recovered, — the court holding 
that if, by any of the perils insured against, the ship 
become a wreck, the master may sell, and the owners 
can recover for a total loss, without giving notice of 
abandonment.^ 

In another case, the vessel was driven on shore in a 
violent storm, and was imbedded in the sand, and so 
much damaged that she could not be got off unless at 
a ruinous expense ; the master sold her ; — and the conrt 
holding, that the sale was fairly made and justifiable^ 
found the owners entitled to recover as for a total loss^ 
without notice of abandonment.* 

Farther, a vessel was forced, by storms and perils of 
the sea, into the Isle of France to repair, the expense of 
which was estimated at £4000; but no assurance could 
be got that this would cover the expense ; another car- 
penter estimated the cost as far exceeding her value, 
£8000 or £9000 ; and, after aU, it seemed doubtful 
whether the repairs could be properly done there ; — the 
captain abandoned and sold the vessel, for the benefit of 
all concerned, — and Chief Justice Tindal held, that a 
ci4)tain has no power to sell, ''except fi*om necessity^ 
" considered as an impulse, acting merely to excuse lus 

6 Bonham o. Bead, 3 B: B. 147. 

7 Cambridge v. Anderton, 8th May, 8S4 ; S B. C. 691. 

8 Moimt V. HanJaoD, lOth Noyember, 1827; ^ Bing, 888. 
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departure from the original duty cast upon him of 
navigating and bringing back the vessel ; — if he has 
no means of getting the repairs done in the place where 
the injury occurrs, or if, being in a place where they 
might be done, he has no money in his possession, and 
is not able to raise any, then he is justified in selling, 
as the best thing that can be done. In the present 
case, it appeared that the vessel was in a place where 
" the repairs could be done, and where money could be 
" obtained, although at an extravagant expense ; still the 
question is, whether the expenditure was so great that 
no prudent man, in the exercise of a vigorous and 
** sound judgment, would hesitate as to the propriety of 
" selling; — if the owner himself had been on the spot, 
uninsured, and would, in the exercise of a sound dis- 
cretion, have repaired the vessel ; or if an agent of tlie 
" underwriters had been there, and he, exercising such 
discretion, would have repaired, then this captain 
ought to have done so ; but, if they would not have 
done so, then, I think this captain was not compelled • 
" to repair, and the sale, in such case, will have taken 
" place under a justifiable necessity."' 

And, in another case, — the vessel left the wharf at 
Savannah, to complete her cargo at a place about six 
miles from it, and, in her way, the vessel grounded upon 
some wrecks in the river, by which she was a good deal 
strained, but floated, and proceeded and completed her 
cargo, and sailed for England ; next day, she encoun- 
tered some heavy gales^ and was found to be leaky, and 
for two days the pumps were kept going, without any 
diminution of the leak, when the crew refused to work 
the pum])s any longer; — she then bore back to Savan- 
nah, where she arrived, after encountering more rough 
weather ; and, on an examination of her by two of the 
port-wardens, she was ordered to be discharged : surveys 
were subsequently made by the port-wardens and several 
ship-carpenters, when she was declared unfit for service, 
and directed to be sold for the benefit of all concerned ; 
and she was accordingly stripped, and sold by auction 
for 1200 dollars, and broken up by the purchaser; and 

9 Soames v. Sugrae, 1830; 4 C. P. 276. 
18 
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the owners were found entitled to recover from the 
underwriters.^ 

All these cases will show you, that it is only from 
absolute necessity you have the power of selling the 
vessel. Either the vessel must be a wreck and in- 
capable of repair, or she must be in a place where 
the repairs cannot be had ; or, the expense of repairs 
must exceed her value when repaired ; or, after trying 
all possible means of jaising money to pay for repairs, 
you can do so in no ways, and, as a last resource, you 
must sell her. In such a case, you ought, before selling, 
to obtain faithful and accurate surveys of the actual state 
of the vessel ; you should take care to preserve evidence 
of all your procedure and applications for money, and 
of the steps you adopted in bringing the vessel to sale ; 
and these, with your protest, you must transmit to your 
owrners. It is quite unnecessary to make any application 
to a Vice-Admiraltv Court abroad, to have a survev of the 
vessel under its authority, and sentence of condemnation 
and sale as unfit for service. Such court has no autho- 
rity, upon the petition of the master, to decree the sale 
of the ship, reported, upon survey, to be unseaworthy 
and irrepairable, and that sentence of condemnation will 
have no force in this country, without the facts, upon 
which it bears to have proceeded, if disputed, being 
again satisfactorily proved. You should also recollect, 
that, if a registered vessel has been deemed or declared 
to be stranded or unseaworthy, and incapable of being 
recovered or repaired with advantage to the owners, that 
vessel is to be taken and deemed to be a vessel lost and 
broken up, to all intents and purposes, and never again 
to be entitled to the privileges of a British-built ship, 
for any purposes of trade and navigation.* 

In a case of necessity which will warrant a sale, the 
prudent course undoubtedly is, before selling, to break 
up the vessel, so as she can no longer retain the cha- 
racter of a ship, and she must be sold, utterly and truly, 
as a wreck, so as to avoid all disputes on the part of 
your owners, either with underwiiters or purchasers, of 
which I have already given you several examples. And 

1 Thomson v. Colvin, 1 L. W. 140. 8 8 and 9 V., c. 89, § 8. 
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on so important a subject, I cannot do better than close 
this letter with the .remarks of the learned editor of 
Lord Tenter den's work on shipping : — 

" What, then, is t^e meaning of the rule, so frequently 
" inculcated, that the master, in a case of misfortune to 
" his ship, must do his best for the benefit of all con- 
" cemed ? A ship driven into port by sea damage, in 
itself but trifling, is discovered, on survey, to be in a . 
state of general and perilous decay. The master is 
satisfied of her inability to complete her voyage, with- 
out extensive repairs, and that the cost of them must 
be such as to create a grave doubt if an immediate sale 
"would not be more for the interest of her owners. 
" In resolving that doubt, if he means fairly, and 
reasons rightly, his knowledge that the ship is insured 
will not influence his judgment. Fraudulent state- 
ments, or suppressions in protests and surveys, fol- 
lowed by a hasty sale, or extravagant repairs, may 
seriously aflfect the interests, but cannot extend the 
legal liabilities, of the underwriters. His duty to 
them is no other than the duty of an honest servant 
of an honest employer, to them with whom that em- 
ployer has contracted. Whether he proceeds to a sale, 
or gives orders for repairs, he should carefully ascer- 
tain the amount of damage resulting from recent perils 
of the sea, and of damage attnbutable to other and 
" older causes, preserving, for the satisfaction of all 
" whose interests may be affected by his acts, the evi- 
" dence which will enable them also to distinguish the 
" one from the other, and thereby adjust their respective 
" losses."* 

I shall now proceed to the nieans you have of raising 
money for paying the necessary expenses, which have 
been incurred in the port to which you have been com- 
pelled to resort. 

I am, &c. 
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How money is to bo raised for repairs — splodging credit of owners 
— drawing biUs on them — master obtaining repairs or money upon 
bis own credit — drawing upon the owners — money must be abso- 
lutely necessary — and expressly borrowed for — raising money 
where neither owners nor master known — ^bond of bottomry — 
essentials of— if marine interest stipulated, and sea risk excluded, 
bond void — by whom granted — by owner — ^by substituted master — 
to whom granted — ^grantcd only in case of necessity — where 
granted — ^bonds of bottomry of great antiquity — and of a very 
nigh and privileged nature — ^under what necessity master can 
grant bond — necessity must be twofold — instances of bottoniry 
bonds being held invalid — must be for advances made solely on 
security of ship— true cause of granting — marine interest — when 
exorbitant — good in part and baa in part — whether lender bound 
to see application of money — if two or more bottomry bonds, last 
in date preferred — when bond payable — what discharges borrower 
—proceedings for recovering payment — master can pledge freight 
also — ^may sell a part, or hypothecate whole of cargo — sale of 
part must only be adequate to occasipn — must account to mer- 
chant — underwriters not liable for loss — hypothecation of whole 
cargo — meaning of— terms of bond of hypothecation — recovery of 
sum advanced — ^power of master to borrow — general authority — 
owners responsible for money borrowed — general rule as to — 
instances of— opinion of Lord Abinger — money must be borrowed 
expressly for ship — lender must ascertain necessity for expenditure 
— ^nuuster expending his own money. 

Gentlemen, 

Let me assume, in the next place, that you are 
without money in a foreign port, and that you have got 
the requisite repairs executed, — how, then, are you to 
pay for these repairs ? 

The first and most ohvious method is, to pledge the 
credit of your owners, hy drawing bills on them for 
the amount of these repairs ; but you should recollect, 
that these bills ought to be drawn for necessaries only, 
and that the person in whose favour you may draw such 
bills, must, when required, prove the actual necessity 
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for the supply of those things for which the hills are 
drawn.^ You oughts also, to make these hills hear the 
precise purpose for which they have heen drawn, so as, 
in any question hetween the creditor and the owners, or 
yourself and your owners^ these hills may hear evidence 
of that precise purpose.* 

But, if your owners are not known, and have no 
credit, in the port of repair, perhaps you may ohtain 
the repairs done, or raise money, upon your own credil 
and responsibilit}^ And for the money so raised and 
necessarily expended, you have a claim to be relieved 
by your owners. For such money, you have also an 
implied authority to draw upon your owners, either in 
favour of the person who has made the repairs, or of 
him who has advanced you the money.' But this does 
not apply, to the effect of authorising you to take up an 
indefinite or unlimited supply of money, which, being 
without control, you may dissipate ; and will only war- 
rant you in taking such a supply of cash as is required 
by the exigency of the case, and as is absolutely neces- 
sary for paying the expenses of the repah's which the 
vessel may havo received.* And, besides, although the 
money has been advanced to you by a third party, and 
it may be proved that you have applied it to the pur- 
poses of the ship, yet your owners are not liable to that 
third party, unless it can be proved that the money was 
advanced to you expressly for the purposes of the ship.' 
But, although you yourself should advance money for 
these necessary repairs, you have no lien or preference 
over the ship, for the sum you may so advance.* 

So far it is plain sailing; but, take the case, that 
neither yourself nor your owners are known in the port 
to which you have been driven, and, consequently, that 
there is an impossibility of raising money to pay the 
expenses. You must, therefore, find some other security 
on which the lender may agree to advance money ; and 
the first subject which presents itself is the vessel ; and, 
as this borrowing money on the security of the ship, is 

1 Abbot, 199. 2 Scott v. miler, 23rd May, 1837 ; 3 Bing. N. C. 811. 

3 Holt, 390. 4 Rocberv. Busher, 1 Starlde,27. 

5 Tbacker «. Moates, llth May, 1831; 2 M. M. 79. 

6 Smith V, Plummer, E. T. 1818; 1 B. A. 676. 
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a matter of necessity, it requires to be considered in 
detail, so as to make you fully acquainted with the 
nature of the contract. 

When money is borrowed by the master, on the 
security of his vessel, for the necessary purposes of the 
ship, the security which he grants the lender is called a 
bond of bottomry, — on the bottom or keel of the ship, — 
that being put for the whole of the ship, — as a security 
for its repayment. It is essential to this bond, that the 
money be lent upon the risk of the voyage, and that 
the liability of the lender to the sea risks, which are the 
same as in a policy of insurance, appear upon the face 
of the bond, or can fairly be collected from it. Mari- 
time or marine interest, according to the rate at which 
the parties have agreed, must also be expressly stipulated 
in the bond, to distinguish it from a common loan, upon 
which legal interest only can be taken. The bond must 
also stipulate, that, if the vessel is lost by any of the 
perils mentioned in it, the lender loses his money ; but 
that, if the ship arrive safe, then he is to be paid back 
his principal, and the marine interest agreed upon, how- 
ever that interest may exceed the legal rate. Therefore, 
where a bond, bearing to be a bottomry bond, stipulated 
for the marine interest, but excluded the sea risks, and 
was made payable at all events, within thirty days, either 
after the safe arrival of the vessel, or after the account 
of her loss, — the bond was held to be void, as, on the 
ground of usury, both against the ship and the person 
of the borrower.^ But, where the bond is drawn in legal 
form, and admitted to be entitled to payment, the 
parties will be bound by the terms of the agreement, 
and there will be no deduction made on account of the 
rate of exchange, as is made in ordinary mercantile 
transactions,^ 

A bond of bottomry may be granted by the owners, 
as well as by the master, where a sufficient necessity 
exists. And, therefore, where a bottomry bond was 
given for the necessities of the voyage, by an owner, 
who was on board the vessel, and who could not other- 

7 Atlas, Clark, 27th Feb. and 18th Dec, 1827; a Hag. 48. 
8 Jane YUet, Tindall, 8th Jane, 1827 ; a Hag. 92. 
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wise obtain money, the bond was held valid,' — the master, 
who was on board, but to dispossess whom an action had 
been instituted, being privy to and receiving the supplies 
as necessary, though he refused to sign the bond.* But 
a bottomry bond, which was was granted within three 
days of sailing, at the Mauritius, by a part-owner, who 
was really master, to a stranger, who took no step to 
ascertain whether the loan was required for the purposes 
of the ship, and the loan being larger than had been 
advertised for, while the balance in favour of the agents 
and consignees was small, — although, if the balance had 
not been discharged, they could have detained the ves- 
sel, — was held not to be valid.' 

It is not necessary that this bond of bottomry be 
granted by the master whom the owners themselves have 
appointed ; — a substituted master, or a master appointed 
of necessity, can also grant it, provided the necessity for 
the loan be distinctly established. Thus, where the 
consignees of the cargo had advanced money for the 
necessary repairs of the vessel, they were held to be 
justified in taking a bond of bottomry for the amount, 
from a person whom, as a measure of necessity, 
they had substituted for the fonner master.* And a 
bottomry bond, given by a substituted master, to the 
merchant who had appointed him, was sustained, al- 
though, in the charter-party there was a stipulation that 
the disbursements for the ship should be made, free of 
commission, by the charterer's agent, not named — the 
bond-holder having denied that he was agent, — Shaving 
never seen the charter-party, and disclaiming any know- 
ledge of such a clause.^ Even where the owners have 
abandoned, a substituted master, — whether appointed by 
the underwriters' agent, or the owner's agent, or by both, 
not appearing, — can grant a bottomry bond to a holder 
of a collateral security, and the bond will be sustained; 
and in the same case, it was doubted whether, on the 
owner's abandonment, the substituted master had been 
appointed by the underwriters alone, he could not give 

Duke of Bedford, Morris, 4th Aug., 1829 ; a Hag. 294. 

1 Orelia, Hudson, 16th June, 1833; 3 Hag. 75. 

S Alexander, Tate, 5th March, 1812; 1 Dod. 278. 

3 Kubicon, 20th March, 1833; 3 Hag, 9. 
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such a bond/ These bonds are the creatures of neces* 
ntj and distress, and the general rule is> that they may 
be given by masters substituted and appointed abroad, 
and by masters by succession, — such masters being held 
to be the heirs of necessity to the former masters, as to 
the granting of these bonds ; so that, in a case, noticed 
in the report of the case last referred to, where there 
was a succession of masters, (owing to a mortality which 
prevailed in the West Indies,) who were appointed 
under different circumstances, and in different islands, 
and by the agents or consignees ; and some of them 
gave bonds for repairs done, not by their own orders, 
but by the direction of others, — these bonds were sus- 
tained, there being nothing to impeach the integrity of 
the whole transaction/ 

As to who may be the lender, — the general rule is, 
that any person, who is in the capacity to contract, may 
lend money on bottomry.* It is no objection to a bot- 
tomry bond, though it be granted to the consignees of 
the cargo, for money advanced by them for the necessary 
repairs of the vessel, by a master whom they themselves 
had, as a matter of necessity, substituted for the former 
master,' although there may be also a consignee of the 
ship at the same port, who, however, was not willing to 
make the advances/ A bond of bottomry, given by a 
master to a foreign merchant, who had appointed him, 
was also sustained ^^ and ^uch a bond, given to the agent 
of the owner, who may think it unsafe to credit his em- 
ployer, beyond a certain reasonable amount, or who has 
no fair reasonable expectation of being reimbursed, will be 
sustained/ And a bottomry bond, which recited, that the 
outward freight was insufficient to pay the just charges 
of the British Consul, and the necessary disbursements 
on the vessel, was sustained, although it was proved to 
have been given for the loan of money, in a great part 
required for payment of the consul's commission, — it 



4 Kinnerslev Castle, 28th Feb., 1833; 3 Hag. 1. 

5 The Wakefield, per Sir C. Robinson, July, 1829. 
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being considered that the consul himself could have 
taken the bond.^ 

These bonds are usually granted by the mailter, in a 
case of necessity, when in a foreign country, or in a 
port where he has no means of communicating with his 
owners ; and, therefore, in the place of the owner's resi- 
dence, the master is precluded from borrowing money 
on bottomry, and granting bottomry bonds.* But, it 
may be questioned, what sh^ll be considered as " the 
place of the owner's residence ?" It is, no doubt, con- 
sidered necessary to the validity of such bonds, that 
they should be granted in a foreign port, although the 
law does not look to the mere locality of the transaction, 
but to the extreme diflSculty of the communication 
between a master and his owners ; and occasions may 
arise, particularly during the time of war, in which the 
different ports of the same kingdom may be as much 
separated, and cut off from all communication with each 
other, as if they were situated in the most distant parts 
of the globe.* As, where, dui'ing the war in Spain, a 
Spanish vessel, on a voyage from Alicant to London, 
put into Corunna, a port of the same country, to repair, 
and 'the master, unknown and without credit, and having 
no means of communicating with his o\niers, granted a 
bond of bottomry, which was sustained.* It is the 
opinion of Lord Tenterden, that the whole of England 
is to be considered, as to this purpose, as the " place of 
residence" of an Englishman, at least before the com- 
mencement of a voyage.^ Previous to the union with 
Ireland, it was held to be a foreign country, as to an 
English ship hypothecated by the master there, in the 
course of the voyage.* But Lord Stowell doubted, 
whether, since the act of union with Ireland, by which 
it was incorporated as an integral part of the United 
Kingdom, this rule has not been altered.^ And, indeed, 
if the diflSculty or impossibility of communication is to 
be taken as a criterion for giving validity to such trans- 
actions by a master, it is doubtful if any pait of the 

2 Zodiac, Scott, 21st January, 1825; I Hag. 320. 

3 Abbot. 154. 4 LaTsobel, Bozo, 25th Feb., 1812; I Dod. 273« 

5 Abbot, 155. 6 Menstone v. Gibbons, 3 T. R. 267- 
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United Kingdom can, in this sense, be held to be a 
foreign port. In one case, a bond of bottomry, granted 
in Jersey, for the repairs and outfit of a vessel, by a 
person who was both master and owner, and who was 
designed as ** of London," was sustained.* As will be 
afterwards seen, the same principle does not apply to 
the master's authority for money boiTowed by him, for 
necessary purposes, in a foreign port, where the owner 
has no agent, or in an English port, at a distance from 
the owner's residence, and where provisions and other 
necessaries require to be provided promptly. 

Bonds of bottomry are of great antiquity, and have 
been adopted into the law of this country, from the 
general maritime law of Europe. In circumstances 
where the master cannot procure the necessary repairs 
or supplies for the vessel, on the personal credit or 
security of himself or his owners, he is at liberty to 
pledge the vessel itself, as a jecurity to the lender, and 
to stipulate for the payment of interest, at a high rate, 
which, in other bonds, granted under other circum- 
stance, would be held as usurious. They are, therefore, 
of a very high and privileged nature, and were invented 
for the purpose of procuring the necessary supplies and 
repairs for vessels which may happen to be in distress, 
in a foreign port, where both the master and the owners 
are without credit, and where, were it not for assistance, 
which could be secured by means of such bonds, the 
vessels and their cargoes must be left to perish. These 
bonds are considered valid, upon the ground of necessity 
only, and the very purpose lor which they were created 
was, the protection of the foreign merchant advancing 
the money, who is presumed to be an entire stranger to 
the owners, and to have no means of judging of their 
solvency, as with them he has no communication, and 
has nothing to look to for bis security, but the visible 
property of the vesfeel, in his place of residence. 

It is only in a case of necessity, that the master is 
warranted in bon'owing money on the security of a bot- 
tomry bond, or in granting such a bond for repairs or 
supplies. The general rule is, that " an unprovided 

8 Barbara, Chegwin, iBt July, 1801 ; 4 Bob. 1. 
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necessity *' is essential to the validity of such a hond ; 
and, therefore, the want of this necessity will render the 
bond void, even against an innocent and honest lender, 
who may be ignorant of all the circumstances.'* The 
right of the master to take up money on bottomry is 
matter of strict law, arising out of an unforeseen neces- 
sity ; and, as he is not the owner of the ship, much less 
of the cargo, he cannot bind either the owner or part- 
owner of this property, or give one creditor a preference 
over another, unless in the special circumstances of 
necessity, and for the general interest of all parties in 
the protection and preservation of the whole. It is, 
therefore, a vital principle of these bonds, that they 
must have been granted and taken, where the owner was 
known to have no credit, — no resources for obtaining 
necessary supplies. It is this state of unprovided neces- 
sity that supports these bonds, and the absence of this 
necessity is their undoing. If the master takes the 
money from a person, who knows that he has a general 
credit in the place, or, at Jeast, an empowered consignee 
or agent willing to satisfy his wants, — the giving of a 
bottomry bond is a void transaction, not affecting the 
property of the owner, only fixing loss and shame on 
the fraudulent lender. But, where these bonds have 
been honourably transacted, under an honest ignorance 
of this fact, —an ignorance that could not be removed by 
any reasonable inquiry, — it is the disposition of a court 
of law to uphold such bonds, as necessary for the sup- 
port of commerce in its extremities of distress, and, as 
such, they have been recognised in the maritime codes 
of all commercial nations and ages. 

The foregoing paragraph contains the substance of 
the opinions of the late learned judges of the Admiralty 
Court of England, — Lord Stowell and Sir John iNicholl, 
— as to the necessity which will authorise the master to 
take up the money on bottomry. The bond must be 
granted by the master acting as such, and within the 
scope of his authority, for the pui^pose of supplying " an 
unprovided necessity ;" and the necessity must be two- 
fold, — first, a necessity of obtaining repairs or supplies 

9 Prince George, Shaw, 2nd May, 1837; 3 Hag. 316, 
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in order to prosecute the voyage, — and, second, the im- 
possibility of obtaining these repairs or supplies in any 
other way than by the hypothecation of the ship.^ So 
that, to authorise the master thus to bonow, this neces- 
sity must arise in the course of the voyage, and the 
money must be borrowed for the purpose of continuing 
it. It must be, generally at the least, in a foreign port 
where the repairs or supplies have become necessary ; 
and the master's powers of borrowing on bottomry must 
arise on account of his having no other credit, or means 
of obtaining money upon the credit of the property.* 

Therefore, where the master of a vessel freighted and 
insured from London to Calcutta, and back, employed 
as agents at Calcutta, a firm, upon which he had a 
limited credit to complete a return cargo; — he exhausted 
that credit, and took a cargo, under their advice, to the 
Mauritius; — and, in a series of voyages, in defiance of 
letters from his owners, to return home, came back to 
Calcutta, chartered to the same firm, who, on a fresh 
cargo to the Mauritius, received the freight, and, for a 
small balance, took a bottomry bond, w^ithout premium ; 
it was held, that, except as to the letter of credit, this 
fii-m had acted as the agents, and on the credit of the 
master ; and, as there was shown no absolute necessity 
for the bottomry bond, to secure the return of the ship 
to England, that the bond was invalid.' And where a 
bottomry bond was given, at Hobart Town, by the 
master, under a threat of arrest, by the agent for the 
owners, for whose benefit, at least in part, the bond was 
entered into, on the day before the vessel sailed ; and 
the bond recited, that it was to enable the master to 
" pay for necessaries supplied for the intended voyage, 
*' and for the use of the brig ; " that bond, however, not 
having been previously conditioned for, was also held 
invalid.* 

It is also essential to the validity of a bottomry bond, 
that the advances must have been made upon the exclu- 
sive security of the ship, and that no other security has 

1 Horsey, Grimwood, 27th Nov., 1837 ; 3 Hag. 409 
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been held out to the lenders;* and^ therefore, a 
bottomry bond will not cover advances made upon the 
security of the master, nor upon bills drawn by him 
upon his owners ; although, if a bottomry bond has 
been originally contemplated, it will not be injured by 
bills being taken at the same time, by way of collateral 
security.* 

But, where bonds of bottomry have been granted, in 
circumstances of real and absolute necessity, and for 
legitimate purposes, they are to be liberally protected ; 
and, as being granted for the benefit of commerce, the 
courts in this country will uphold them with a very 
strong hand.^ 

The tiTie cause of granting a bond of bottomry, as 
given by the writers on maritime law, is, that it must 
be granted in a case of necessity, and for necessary 
repairs or supplies, for the purpose of preserving the 
ship and cargo ; and, under supplies, it has been held, 
that sea stores, furnished to a vessel carrying passengers, 
and appropriated to the subsistence of the passengers, 
are included, and that these sea stores are objects of a 
bottomry bond.^ It follows, that the master cannot 
grant a bond of bottomry for any private debt of his 
own.' 

It has been already stated, that, where money has 
been advanced upon the security of the vessel, and a 
bond of bottomry taken, the bond stipulates for a high 
rate of interest, and this rate must necessarily vary, like 
the premium of insurance, according to the agreement 
of parties and the risk to which the lender will be 
exposed. But where the interest stipulated for in the 
bond, is exorbitant, or where the bond is affected with 
fraud or collusion, or with the vice of extortion, the 
Court of Admiralty will interfere, although with the 
utmost caution, in reducing the rate of interest to what 
is fair and reasonable in the circumstances.^ 4nd, 
although a lender on bottomry may insure the amount 

5 Augusta, De Bluhn, l5th June, 1813 ; 1 Dod. 288. 
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lent in a separate policy, on his own account, yet, it is 
illegal to include in the sum, for which the bond has 
been granted, a charge of insurance on the money 
advanced to the master on bottomry.* But the general 
rule is, that the court will not look closely into the 
various items covered by a bond of bottomry, when the 
necessity and the want of other means are proved, and 
no fraud or collusion is alleged;' and, even though a 
bottomry bond is found to be bad in one part, that does 
not vitiate the rest of the bond.* 

It has been made a question, whether the person who 
lends the money to the owner or master, is bound to see, 
that the money so advanced by him is properly applied 
to the purposes of the vessel, for which it was borrowed. 
One thing is certain, as already mentioned, that the 
lender must satisfy himself, by reasonable inquiry, of 
there being an unprovided necessity for which the loan 
is required ; and, in one case, a bottomry bond was held 
not valid, which had been granted at the Mauritius, 
within three days of the vessel's sailing, by a part owner, 
who was, in truth, the master at the time, to a stianger, 
who, previous to advancing the money, took no step to 
ascertain whether the loan was required for the purposes 
of the ship, — that loan being larger than had been ad- 
vertised for, and the balance in favour of the agents and 
consignees being small, though, in the event of that not 
being paid, they could have detained the vessel until 
that balance had been discharged.^ In that case. Sir 
John Nicholl observed, *' It may be a question, whether 
" a lender on bottomry is bound to see to the applica- 
** tion of the money he advances ; but it is clear, that he 
must make due inquiry to ascertain that a necessity 
exists, and that without money, so advanced, the ship 
cannot proceed on her voyage. When a necessity has 
*' been ascertained, the lender may not be required to 
" see to the application of the loan ; but, when a ship 
*' has arrived with a considerable cargo, in a foreign port, 
" and remained there for some time, — in the instance of 

2 Bobbington'i, N07., 86lh Nov., 1833; 2 Hag. 422. 
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the vessel in question, for two months, — ^and where the 
repairs have been unimportant, and all the stores pre- 
viously furnished, and a person then advances money 
on bottomiy, without seeing the necessity, — ^he does it 
at his own risk." But, if the money has been fairly 
and honestly advanced, in a case of absolute necessity 
which justifies the master in obtaining the loan, his sub- 
sequent misapplication of it will not deprive the lender 
of the benefit of his security f nor, where the necessity 
exists, the lender does not require, before advancing the 
money, to calculate the expediency of incurring the ex- 
pense of the repairs ; he does not need to judge whether 
it may be for the owner's advantage or not, to give the 
vessel the repairs.^ 

Where two or more bottomry bonds have been given, 
in the course of a voyage, under the pressure of neces- 
sity, in a foreign port, where the master or owners have 
no personal credit, and no other means of raising money, 
or procuring supplies for the repairs of the vessel, the 
rule is, that the bond last in date is entitled to be first 
paid, upon the principle, that the necessity for the last 
loan must have arisen out of the destitute state of the 
master, and his inability to procure the necessary sup- 
plies for his vessel, on the personal credit and security 
of himself, or his employers, and because it is held, that 
the last loan furnished the means of preserving the ship, 
and that without it, the former lenders would have en- 
tirely lost their security.^ 

It is always a stipulation in a bottomry bond, that 
the sum lent with the premiums, or maritime interest, 
is to be paid, in a certain number of days, after the vessel 
arrives at her moormgs in the port of discharge men- 
tioned in it ; but, if there be a total loss of the vessel by 
the perils of the sea, — not such a total loss as would 
render an underwriter liable, under a policy of insu- 
rance, but an absolute and utter destruction of the 
ship, — ^the granter will be discharged: and so it has 
been held, where a lender on bottomry effected an insu- 

6 The Gratitudine, MazoUa, )3tb December, 1801 ; 3 Bob. 207. 

7 The Vibelia; 1 W. Bob. 1. 

8 Bhadamanthe, ut tup, Eliza, Weddell, 15th June, 1833 3 Hag. 37 
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ranee of the sum so lent, — that he could not recover 
against the underwriters, unless there has heen an actual 
total loss of the ship ; for, if the ship he existing in 
specie, in the hands of the owners, though under cir- 
cumstances that would have entitled the insured on the 
ship to abandon, — this will prevent it from being an utter 
loss, within the meaning of the hond.^ 

If the money should not he repaid, with the maritime 
interest, within the time specified in the bond, the lender 
can proceed against the ship, in the Admiralty Court, 
and against the person of the borrower, in the courts of 
common law, in England ; and in Scotland he can pro* 
ceed both against the ship and the person, in the Court 
of Session, or the court of the judge ordinary of the 
bounds witliin which the borrower resides, and to which 
the vessel belongs. If the money be not paid when the 
sea risk is onded, then the common interest begins to 
run upon the principal sum lent, but not upon the mari- 
time interest ;^ although this is allowed by the United 
States of America.^ 

Where the master, in a case of necessity, can pledge 
the ship for a loan taken up by him on bottomry, he 
can also pledge the freight to become due. And even 
the freight of a subsequent voyage may, under certain 
circumstances, be liable to the lender on bottomry for 
the sum in the bond. As, where a vessel was about to 
sail on a voyage from Baltimore to Cork, and a bond of 
bottomry was granted in general terms, binding the ship 
and her freight ; the vessel did not sail on the intended 
voyage to Cork, but sailed on a voyage from Baltimore 
to Dublin, and, from that port, sailed on a second voyage 
to America, and then to London, where she was arrested 
by the bondholder ; — and it was held, in these circum- 
stances, that he was entitled to have the freight of this 
last voyage applied to the sum in his bond.' It has 
been held also, that freight, held by the sub-shippers of 
goods, by permission of the charterers of a whole ship, 
is liable, as against them, in payment of a bottomry 

9 Thompson V. Ro. Ex. Abs. Co.,S(H;h Jan., 1818; 1 M. 8.30. 
1 2 Bfar. 768. e Arn. 1340. 

3 The Jacob, Bear, Slat Mairch, 1802 ; 4 Rob. 206. 
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bond^ given at the port of the charterers^ for advances 
made subsequent to the charter-party.* 

But; put the case, that you can find no one who will 
advance money on ihe security of the ship and freight, — 
what then are you to do ? In such a case of necessity, 
or where the security of the ship and freight are con- 
sidered insufficient for the amount of the sum advanced, 
or the expense of repairs, &c., necessarily required, the 
rule is, that you have power to sell a part of the cargo, 
or to hypothecate the whole.* 

In a case of necessity, it must be obvious to common 
sense, that it cannot be for the benefit of the cargo, nor 
can it be a discharge of your duty, to convey that cargo 
to its place of destination, for you to sell the whole* 
The law allows you to sell a part, and although it has 
not fixed what that part should be, nor imposed any 
restraint, nor fixed any limitation to the extent of that 
part, yet, it is evident, that thai; part must only be 
adequate to the necessity of the occasion which autho- 
rises you to sell. In this case, the general rule must 
always be before you, — that you can only do that which 
a wise and prudent man would think is most conducive to 
the benefit of all concerned. And you should recollect, 
that, if the vessel reach her place of destination, you 
or your owners must account to the merchant for the 
clear value for whfch the goods might have been sold 
at that place ; or, if he pleases, he may take the sum 
for which the goods have actually been sold, and which 
he can deduct from the freight for the rest of the cargo, 
even though the owner may have assigned that freight 
to a third party ; — although, if, after leaving the port of 
necessity, the vessel and cargo on board should perish 
before reaching the port of destination, the general and 
better opinion seems to be, that the merchant has no 
claim for the value of that part of his goods, which may 
have been sold from necessity.^ In any case, however, 
where a vessel is under the necessity of putting into a 
port to repair, and, in order to defray the expenses of 
these repairs, and having no other means of raising the 

4 The Eliza, tK tup. 5 Lord Stowell, in the Gratitudine, ut sup. 

6 Abbot, 372. 
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money, the master sells part of the cargo, and applies 
the proceeds in the payment of these repairs, the under- 
writers upon the goods are not answerable for that loss, — 
the sale of these goods having been rendered necessary, 
not by any of the perils insured against, but merely by 
the inability of the master to raise money in any other 
way, to pay for the repairs of the vessel.^ 

The same law which permit^ you, in the case of 
necessity, already assumed, to sell a part of the cargo, 
also authorises you, in such a case of necessity, to 
h3rpothecate the whole cargo, as a security for the ad- 
vances made to relieve the vessel from that necessity. 
The meaning of hypothecation is, that it " imports a 
pledge without immediate change of possession, in 
which the possession of the thing pleaged does not 
pass to the creditor ; it gives a right to the party who 
" makes advances upon the faith of it, to have the pos- 
" session, if his advances are not repaid at the stipulated 
" time ; but it leaves to the proprietor of the things that 
*' may b^ hypothecated, the power of making such 
" repayment, and thereby freeing them from the obli- 
*' gation,'** In the bond, by which the master hypo- 
thecates the ship and cargo, he acknowledges to Iiave 
received the principal sum advanced, on the security of 
the hull, keel, and appurtenances of the ship, and of 
the cargo of the same, on which the lender had efiectu- 
ally invested it, and he binds himself, within a certain 
period after arrival at the destined port, to repay the 
principal, and the premium of risk and sea exchange at 
the agreed on rate ; in consideration of which premium, 
the lender agrees to run the enumerated sea risks on 
the hull, keel, and cargo and appurtenances of the ship 
during the specified voyage; and, for the more ready 
repayment of the principal and premium, the master 
binds himself and his effects in general, and, by special 
mortgage, the cargo and freights due, or that may 
become due. 

Under a bond of hypothecation, in the above terms, 
the ship and freight are usually the first parts of the 

7 Powell V. Gudgeon, I9th Not., 1816; 5 M* 8. 431. Sarquay o. Hebeon , 
2nd Jane, 1888 ; a B. C. 7. 8 Abbot, 366. 



security which a lender will render' availahle for his 
pa3nnent ; and, therefore> it will only be the balance of 
the sum advanced, left unpaid from these sources, for 
which the cargo will be liable. But, even although the 
cargo should be made more immediately answerable to 
the lender, and he should recover from it the whole 
amount of his security, yet the ship and freight are also 
liable in contribution, for the sum thus realised from 
the cargo, to the extent of their value. 

Before concluding this letter, it may be proper to say 
a few words, on the authority of the master to pledge 
the credit of his owners for money borrowed by him. 

To the public, the master appears as the agent of his 
owners, in places where they do not reside,^ and have 
no established and known agent, and very often, also in 
the place of their residence, in all matters connected 
with the usual employment of his vessel, and the means 
of so employing her, — as fitting her out, victualling, 
and manning her ; and, for the debts contracted in doing 
which, the owners are liable ; and, although it be a con- 
dition in a charter-party, that the charterer is to supply 
cash to the master for disbursements, for which the 
master is to draw bills on his owners, and the charterer, 
through his agent at the outport, supplies goods for the 
use of the crew, and pays money demands on the 
master, for the amount of which no bills are drawn, as 
was agreed on, but he advances no actual cash, — ^yet the 
owner is liable to the charterer for the amount, because, 
independently of the special stipulation in the charter- 
party, the master has authority to obtain supplies of 
goods and necessaries for the use of the ship.* This 
authority of the master is, however, subject to the re- 
striction, that it must be made to appear the supplies 
furnished upon the master's order, are reasonably fit 
and proper for the occasion ; and, under the same 
restriction, the master may borrow money in certain 
circumstances, in order to purchase what, at the time, 
appears to be wanting for that purpose; and for the 
money so borrowed, he can pledge the credit of his 
owner, and the owner will be personally responsible to 

9 Weston V. Wright, S3iid Jane, 1841 ; 7 M. W. 390. 
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the lender. In such a case^ the rule has heen stated to 
he, that '^ the money supplied must not he understood 
" of an indefinite supply of cash, which the master may 
" dissipate, hut such as is warranted by the exigency of 
" the case, as for the payment of duties, or other neces- 
*' sary purposes."' 

Upon this principle, it has heen held, in the case of a 
vessel, which had been engaged, and absent four years 
and a half in the transport service, — having arrived in 
the port of Portsmouth, where she received orders from 
the transport board to proceed to Deptford ; — the mas- 
ter borrowed money to pay the seamen's wages, — 
Portsmouth being a port of discharge, — and to pay 
tradesmen's bills for articles supplied for the ship's use 
there; — and the lender obtained a verdict or decreet 
against the owner, to the extent of the sum borrowed 
for the seamen's wages.* In another case, a coasting 
vessel — the owners of which resided in North Wales — 
was at Cardifi*, in Glamorganshire, and the master bor- 
rowed money for the necessary use of the ship, and for 
the sum so borrowed the owners were found liable.^ The 
opinion delivered by the Chief Baron, Lord Abinger, 
when the case was heard in the Court of Exchequer, is 
so valuable and full of instruction, that I need make no 
excuse for enriching this letter with it. 

In delivering the judgment of the court. Lord Abinger 
said, — " Under the general authority which the master 
of a ship has, he may make contracts, and do all things 
necessary for the due and proper prosecution of the 
voyage in which the ship is engaged. But this autho- 
rity does not usually extend to cases where the owner 
" can himself interfere, as in a home port, or in a port 
" in which he has before-hand appointed an agent, who 
*' can personally interfere to do the things required. 
" Therefore, if the owner, or his personal agent, be at 
the port, or so near to it as to be reasonably expected 
to interfere personally, the master cannot, unless per- 
sonally authorised, or unless there be some custom of 

1 Lord Ellenborough, in Rocher v. Buaher ; 1 Stark. 27. 

S Robinson v. Lyall ; 7 Price, 592. 

3 Arthuz 0. BaitOD, H. T. 1840 ; 6 M. W. 188. 
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" trade authorising it» pledge the owner's cvedk at all^ 
** but must leave it to him or his agent to do what is 
** necessary. But^ if the vessel be in a foreign pon^ 
'' where the owner has no agent» or, if in an English 
" port, but at a distance from the owner's residence, and 
provisions or other things require to be provided 
promptly, then the occasion authorises the master to 
pledge the credit of his owner. But, then the farther 
question arises, — for what things he may pledge that 
" credit P This also is limited to such things as are 
necessary, or, as both Lordf Tenterden in his book of 
the law of merchant ships and seamen, and Mr. Justice 
Story, in his valuable work on agency, very clearly lay 
it down, to such things as are reasonably fit and proper 
for the ship or the voyage, under the circumstances of 
the case. But, if repairs are needed, it is admitted 
that he may pledge his owner's credit for them ; but 
repairs are only instances of the rule. If, therefore, 
money be necessary, it may be raised upon credit In 
''the case cited, Robinson v, Lyall, (as above,) this 
was done. There, without money, the wages of the 
seamen could not be paid, and, unless they wei*e paid, 
the seamen might have refused to assist in the farther 
management of the ship. So, also, it may be neces- 
sary, in some cases, to pay harbour dues, or pilotage, 
or the like, and to pay them in ready money ; and if 
** that be the case, and the prosecution of the voyage 
" cannot take place till they are discharged, then, also 
" a necessity for having money in specie may arise ; and, 
** if so, the master would be authorised, under his general 
*' power of doing all things necessary for the due prose- 
" cution of the voyage, to procure money by loan, and to 
" bind the owner by a contract for that purpose. It is 
not doubted that, in a foreign port, where the owner 
has no agent, this may be done ; and we think that all 
these questions are referable to one general principle^ 
although, when it is applied to a case like the present, 
it will require stronger circumstances to establish the 
'* fact of the necessity upon which the liabOity of the 
owner must depend." 
To so high an opinion, it would be presumption in 
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me to add ; and I will only notice^ that although the 
master has power to horrow money, the owners will not 
be liable for it to the lender, unless it has been advanced 
expressly for the use of the ship, even although it may 
have been expended by the master for that purpose.* 

But it is necessary that the lender should ascertain, 
and be able to prove, that there is a necessity for the 
expenditure which the loan is required to defray ; and 
also, that the money so procured in loan has been neces- 
sarily expended for these purposes ; because, unless it 
can be proved that the money was borrowed for the 
necessary purposes of the vessel, and has been neces- 
sarily expended by the master for these purposes^ the 
owners will not be liable for it.* 

Should the master, in place of borrowing money from 
li third party, expend his own money for the benefit, or 
in the necessary purposes, of the ship, the owner is liable 
to repay him.* 

So much of the master's power of raising and bor- 
rowing money, and the modes he has of doing so. In 
the next letter, I proceed to another incident of a 
voyage. 

I am, &c. 



4 Thicker V. Moatet, 11th May. 1831; S M. M. 79. 
5 Carey o. White, l7lO; 1 Brown's P. C. S84. 6 Abbot, 139. 
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Collision — ^from neglect — oPTiolence of elements — Lord Stowell's 
division of possibilities, Sunder which may occur — without blame — 
where both to blame — fault of suflferers — or fault of other party — 
from physical causes — ^where both vessels to blame — from the fault 
of one vessel — ^rules of the sea — ^in rivers — in going in or out 
of port — ^as to steam vessels — Trinity House order — of binding 
authority upon steam vessels — rule for apj^ortioning damage- 
when both in fault — ^when one only, and she mjured — ^preparation 
made against coming danger — ^if damage from neglect of vessel 
ii^ured — ^must fell on owners — evidence in case of collision— one 
vessel only in fault — ^vessel under charge of licensed pilot — opinion 
of Sir John NichoU— employment of pilots — ^when compulsory or 
optional— <lamage from a peril of the sea under policy — ^under-* 
writers not liable for sum paid to other vessels — ^nor for wages and 
maintenance of crew— cargo lost or damaged — ^must be included 
in contribution— owner of, can pursue owner of vessel in fault — 
cargo not liable— claims between ship and cargo — ^if collision 
happen through negligence, &c.^-owners of ship Imble to owners 
of goods — ^if not, not Uable — ^responsibility of owners and masters. 

Gentlemen, 

I DOW come to another danger incident to vessels 
at sea, in rivers, or in harbours ; and which, whether a 
vessel be at sea or at anchor, or whether she be under 
the charge of a licensed pilot or not, will require the 
utmost vigilance, attention, and outlook, on the part of 
you and your crew, to avoid or prevent; I mean an 
injury by collision, or one vessel driving against or run- 
ning foul of another. 

It would be too much to say, that every accident 
arising from collision is to be attributed to the careless- 
ness, neglect, or ignorance, or want of precaution, of 
one or both of the parties ; but it is not going too far to 
say, that, at least, two-thirds of such accidents arise, if 
not wholly, at least chiefly, from a want of that proper 
knowledge, vigilance, and precatKion, which should at 
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all times be exercised, and that a very small portion of 
such accidents are referable solely to the violence of the 
elements, over which man has no control. It was held 
by Lord Stowell, that there are four possibilities under 
which an accident by collision may occur. In the first 
place, it may happen without blame being imputable to 
^ther party, as where the loss is occasioned by a storm, 
or any other greater force. In that case, the misfortune 
must be borne by the party on whom it happens to 
light, the other not being responsible to him iu any 
degree. Secondly, a misfortune of this kind may arise, 
where both parties are to blame, where there has been a 
want of due vigilance or of skill on both sides. In such 
a case, the rule of law is, that the loss must be ap- 
portioned between them, as having been occasioned by 
the fault of both of them. Thirdly, it may happen by 
the misconduct of the suffering party, and then the rule 
is, that the sufferer must bear his own burden. Lastly, 
it may have been the sole fault of the ship which ran 
the other down, and, in this case, the injured party 
would be entitled to an entire compensation from the 
other.* 

Where the accident arises from physical causes, — as 
from the violence of the winds or seas, — from the effects 
of a hurricane, a storm, lightning, or other natural causes, 
which human prudence could not guard against — and in 
no degree from the act of man, — it i s held to be the 
act of God ; as, if the vessel were, by the violence of 
the wind, or of a storm, driven from her moorings, and 
coming in collision with another vessel, sink her, or be 
sunk herself, — neither ship being to blame, this must be 
taken to be one of the perils of the sea, and the suffering 
party must bear his own loss. 

Snould both vessels be to blame, the rule is, that the 
damages to both, or either, must be apportioned equally , 
without regard to the value of the vessels, or their 
cargoes ; but, in determining the question of blame, there 
falls to be considered, the established rules of the sea, — 
the usages and regulations of particular ports and 
rivers, — ^the state of the wind, — the tide, — the extent of 

1 Woodrop) Sims, Slit NQVtmber, 1815; S Dod. Si. 
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light, — the degree of vigilance and precaution exercised 
by the masters and crews, and all other circumstances 
bearing upon the conduct and management of both ves- 
sels. It is a general rule, however, that the masters of 
both vessels must exercise ordinary care and caution, as 
no man is at liberty to cast himself upon an obstruction 
which has been made by the fault of another, and avail 
himself of it, — if he himself do not use common and 
ordinary caution to be in the right^ 

When the collision arises from the fault or negligence, 
— actual, possible, or presumed, — of the one vessel, 
without any fault or negligence being attributable to the 
other vessel, the clear rule, arising from a proof of the 
fault or negligence, is, that the wrong-doing vessel must 
bear the loss.^ But, if it is impossible to ascertain to 
whose fault the collision is imputable, or by whose fault 
or negligence the injuries have been occasioned, then 
the whole amount of the injuries must be ascertained and 
borne equally by each vessel.* 

There are certain rules of the sea, which are sanc- 
tioned by the Court of Admiralty, and which, if not 
positively established, have considerable influence on the 
determinations of that coiut. The vessel having the wind 
free, must take the proper measures to get out of the way 
of a vessel close-hauled ; and should an accident happen, 
it must be proved that the vessel actually did so.* As, 
where a vessel, having her coiurse free, ran down a barge, 
beating up the river with a westerly wind, — she was held 
liable in damages and costs.* When vessels are crossing 
each other in opposite directions, and there is the least 
doubt of their going clear, the vessel on the starboard 
tack is to persevere in her course, while that on the lar- 
board is to bear up, or keep more away from the wind ; 
and, therefore, where a vessel, with the windbeam on her 
larboard tack, ran foul of and sank another vessel, close- 
hauled on the starboard tack, the former was condemned 
in damages and costs.^ And where two vessels are beating 
to windward on opposite tacks, it is the duty of the vessel 

S Abbot, 23& 3 The Ligo, Ligo, 19th April, 1831 ; 3 Hag. 356. 

4 Abbot, 230. 5 The Chester, Law^on, 5th Feb., 1836 ; 3 Hag. 316. 

6 Baron Holberg, Blom, 5th Not., 1835 j 3 Hag. 344. 7 Woodrop, ut sup. 
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on the starboard tack to continue her course^ and of the 
one on the larboard to give way.^ 

It is the invariable rule and practice, by all classes 
of vessels navigating rivers, to take every advantage of 
the tide, which the localities of such rivers may afford ; 
and, in conformity with such rule or practice^ vessels 
going with the tide down the river Thames^ keep in 
mid-channel, for the purpose of getting the benefit of 
the tide ; and vessels coming up the river, against the 
tide, keep as near as may be to one or other of the 
shores ; and, when so coming up the river, in Halfway 
Reach, by reason of the ebb tide then setting towanis 
the north or Essex shore, keep on the south or Kentish 
shore, for the purpose of avoiding, as much as possible, 
the strength of the tide.' 

In order to guard against the danger of collision, the 
following reasonable ruJes should be attended to by mas- 
ters. When two ships are to enter into the same port, 
the farthest off must wait until the other has got in ; 
and, in case of collision, the one that has arrived last, 
is answerable for the damage, unless the master prove 
that he was not in fault. If two vessels meet^ the 
smaller must give way. A vessel going out of harbour 
must make way for one coming in. When a collision 
takes place between two vessels, both leaving a port, the 
one that went out last is to be deemed to have run 
against the other.' 

As to steam vessels, the rule is, that, from their 
greater power, and being always under more immediate 
command, they must give way; and, where a steam 
vessel had seen another vessel about five miles ofi^, but 
the other vessel had not seen the steam vessel till just 
before the collision against the latter, the steam vessel 
was found liable in damages and costs, although, had the 
steam vessel followed the rule of navigation, the accident 
could not have happened.' Where a steam vessel was 
coming up the Thames on the Kentish shore, distant 
about one-half of the whole breadth of the reach, the 

8 Jnpiter, Henck, 5th Febmary, 1836 ; 3 Hag. 820. 

9 The Friends ; 7 Jur. 307. 1 Abbot, 238. 

2 Shaimoiii Pennefkther, 88th April, 1828; 2 Hag. l73. 
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night being dark^ the tide ebbing, and the wind blowing 
strong from the west, she observed a vessel coming down 
the river, just open over the starboard bow, and, as soon 
as the vessel was reported, the helm of the steam vessel 
was put to starboard, in belief that the sailing vessel 
would keep down the mid-channel, in order to go down 
with the strength of the tide; — ^it was held, that the 
steam vessel did wrong in putting her helm to starboard, 
and that the sailing vessel conducted herself properly.^ 
And where a steam vessel, going in a fog, with unabated 
speed, in a track frequented by coasters, and which did 
not, when hailed, order her engines to be stopped, and a 
collision ensued, — the steam vessel was found liable in 
the amount of the damages and expenses.^ 

The following order was, on the 30th October, 1840, 
published by the Corporation of the Trinity House, 
which,, although it has not of itself the force or authority 
of a law, is a rule to be observed : — " The recognised 
rule for sailing vessels is, that those having the wind 
fair shall give way to those on a wind ; that when both 
are going by the wind, the vessel on the starboard tack 
shall keep tiie wind, and the one on the larboard tack 
bear up, thereby passing each other on the larboard 
hand ; that, when both vessels have the wind large, or 
^' abeam, and meet, they shall pass each other in the 
^' same way on the larboard hand, to effect which two 
*' last-mentioned objects, the helm must be put to port ; 
'' and, as steam vessels may be considered in the light 
" of vessels navigating with a fair wind, and should give 
''way to sailing vessels on a wind, on either tack, it 
'* becomes only necessary to provide a rule for their ob* 
" servance, when meeting other steamers or vessels going 
" large. When steam vessels, on different courses, must 
unavoidably or necessarily cross so near, that, by con- 
tinuing their respective courses, there would be a risk 
of coming in collision, each vessel shall put her helm 
to port, so as always to pass on the larboard side of 
*' each other." 

This rule, the present learned judge of the Court of 

3 The Friends, lit mp. 
4 The Perth, Spink, l3th Jaatury, 1838 ; 3 Hag. 414. 
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Admiralty has declared^ " in all future cases the court 
" would consider of hinding authority upon the owners 
" of steam vessels^ and that the masters of steam vessels 
'' not complying with it, would he considered guilty of 
" unseamanlike conduct, and their owners held respon- 
" sihle for the consequences of their disohedience.* 

It has heen already mentioned, that, where hoth ves- 
sels are in fault, the damage done to hoth or either, is 
to he equally divided hetween the vessels, and not pro- 
portionahly, according to the value of each ship and 
cargo. This was solemnly decided hy the House of 
Lords, in a case where a vessel had made her way into 
the Frith of Forth, and, in consequence of the state of 
the weather, had come to an anchor in the fairway^ at 
some distance from the island of Inchkeith, and, during 
a very blowing night, while she was in this position, but 
without any light in her binnacle, she was run down by 
another vessel, which, when she saw the vessel lying 
at anchor, put her helm hard down, in place of hard 
up, and the other vessel and her cargo were sunk ; — 
both vessels being in fault, were found equally liable in 
the damage of the vessel and cargo sunk and lost* 
And, it is a matter of no moment that one of the vessels 
is more in fault than the other, and, if one vessel only 
is in fault, and she alone is injured, the owners cannot 
recover anything from the other, although, if the master 
of the other vessel be anyways blameable for not ren- 
dering assistance, he may be liable to the other vessel 
in the expenses of any action that may be brought.^ 
But if the master makes every preparation against the 
coming danger, it is not sufficient to subject him in 
damages, that, in the moment of danger, he did not 
make use of every means which might appear proper to 
a cool spectator.® If, however, the damage has arisen 
from the neglect or fault of the vessel injured, the 
owners must bear their own loss.' 

The real cause of the collision is often very difficult 

5 Duke of Sussex ; 1 W. Rob. 274. 
6 Hay v. Le Neve, 15th June, 1824 ; 3 Shaw's Ap. 0. 396. 

7 Celt, Taylor, I6th February, 1836; 3 Hag. 321. 

8 Burns v. Stirling, 1st March, 1819; 2 Mur. 97. 
Ligo, Ligo, 19th April, 1831 ; 2 Hag. 356. 



f( 
ft 
(t 



it 
t( 



LETTER XIV. 23^ 

to be discovered^ owing to such accident happening so 
frequently in the darkness of night ; or it is accompanied 
with so much confusion or agitation^ or attended with 
feelings of irritation or self-interest, which poisons the 
sources of evidence. It was remarked by a learned 
judge of the Colirt of Admiralty, that "it frequently 
happens in cases of this kind, that there is a great dis- 
cordance of evidence as to the facts upon which the 
court has to form its decision. The testimony of the 
witnesses is apt to be discoloured by their feelings, 
" and the interest which they take in the success of the 
cause; and the court too frequently has to decide 
upon great diversities of statements, — as to the courses 
the vessels were steering, or the quarter from which 
" the wind was blowing at the time."^ But the crew of 
the vessel charged with committing the damage are to 
be admitted as witnesses, on the ground of necessity, 
and because no other evidence could be expected; 
although, when they are sharers in the profit and loss of 
the voyage, they cannot swear that they are not inter- 
ested in the result.* 

It has been already said, that, where both vessels 
have been in fault, the whole damage must be borne 
equally by the owners of both ; and if the vessel injured 
was alone to blame, or, if the collision was attributable 
to a neglect on her part, the owners must bear their own 
loss. But, if one of the vessels is solely in fault, — as, 
where the vessel producing the collision having the wind 
free in daylight, — the course taken by her was voluntary, 
and there was, at least, a hazard unnecessarily occasioned 
by the fault of those on board,' — the owners will be liable 
to the extent and value of their vessel. If, however, 
the damage arises purely from accident, or physical 
causes, or the act of God, as it is called, the loss must 
rest where it falls.* 

Nor does the employment of a licensed pilot in the 
least detract from the responsibility of the master. 
Even although the vessel is under the charge of a 

1 Lord Stowell, in the Woodrop, ut sup. 

2 Catherine of Dover, Davison, 2l8t March, 1828; 3 Hag. 145. 

3 The Thames, Drommond, 1803; 5 Roh. 343. 4 Woodrop, ut sup. 
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licensed pilot, and is sailing according to his directions, 
still the owners are responsible for any damage occuring 
under his mismanagement.'^ No doubt, by the general 
pilot act of England, the master is not liable for any 
Joss or damage which may happen from, or by reason 
of, a licensed pilot being on board, unless it can be 
proved, that the want of a duly qualified pilot has arisen 
from the refusal or neglect of the master, or from not 
heaving to, or using all practicable means to obtain a 
pilot.* But, even although the vessel be under the 
charge of a regular licensed pilot, the question still le- 
mains, — ^why should the master, in the case of a seen 
evil, or of an impending accident, not interfere ? I can- 
not do better than quote the words of Sir John Nicholl, 
in a case in which a foreign vessel was found liable for 
the full amount of the damage arising from a collision, 
for which he was alone to blame, notwithstanding of 
the provisions in the English pilotage act. He re- 
marked; — "Did the accident arise from the neglect, 
*' default, incompetency, or incapacity of the pilot ? or, 
" was the master equally in fault ? It occurred from 
" the vessel going on in the fog, — not from an act of 
bad steerage, want of knowledge of shoals, or any in- 
capacity as pilot, — but from proceeding at all. It 
seems to be nearly admitted, that, if the vessel had set 
'* off in this fog, blame would have been imputable to 
'' the master ; if so, was he not blameable in going on 
" in the fog ? Had he not a right to resume his autho- 
rity ? Did he not owe it to his owners, and to other 
persons whose property might be damaged by a col- 
lision, to insist on bringing the vessel up P Was not 
the master in duty bound, at least to remonstrate with 
the pilot, and to represent the danger of proceeding ? 
Yet, he says in his affidavit, he did not in the least in- 
"terfere. In this aspect, the case is, as far as I am 
" aware, new, and one of too much difficulty to arrive at 
"any hasty decision upon, imless there be no other 
points upon which the case may be disposed of.^ 

5 Neptune the Second, 29th Norember, 1814; 1 Dod. 407* 

6 George 4, c. 125, S 63. 

7 Girolemo, GueraaoTich, 21ft November, 1884; 3 Hag. 169. 
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Although, therefore, where a pilot is in charge of the 
vessel, in cases where, either under the general pilotage 
act of England, or under local acts of parliament, the 
master is bound to employ a licensed pilot, the vessel 
may not be considered as under the charge and manage- 
ment of the master or crew, so as to render the owner 
responsible in case of collision, yet if, in any case, the 
master has his option or choice, of taking a licensed 
pilot or not, — a pilot, taken under these circumstances, 
is to be considered as truly the servant of the master 
and owners, and the employment of such ought not to 
free them from responsibility.® It depends upon the 
terms of load acts, commonly, under what circumstances, 
and at what places, it is the duty of the master to take 
a pilot ; but, whether there be a licensed pilot on board 
or not, it is the special duty of the master to be vigilant 
and careful to avoid collision with other vessels. 

The damage arising from collision, unless it be im- 
putable to the mismanagement or misconduct of the 
master or mariners of the vessel damaged, is a loss by 
the perils of the sea, within a policy of insurance, and 
is a subject of particular average, of which I will treat 
in the foDowing letter. But i^ in consequence of the 
collision, the vessel insured has done more damage than 
she has received, and, under the rule in admiralty, of 
adding together the amount of damage done to both 
ships, and dividing the combined amount equally between 
the owners of the two, — the vessel insured has to pay 
a damage to the other vessel ; this is not a loss to which 
the underwriters are liable, nor ai'e they liable for the 
expense of the wages and maintenance of the crew 
during the time the vessel is detained in repairing the 
damage done to herself.' 

If the cargo be damaged or lost by the collision, the 
damage sustained, or the value of the cargo, is included 
in the amount of the damages. And, in a case already 
referred to, where one of the vessels and her cargo were 
sunk, in consequence of a collision, in which both ves- 
sels were in faulty the whole damage sustained by the 

8 The Maria, isth November. 1839. 
Yaoz V. Salvador, I4th January, 1830; 4 A. E. 490. 



236 MANUAL POR SHIPMASTERS. 

former vessel and her cai'go, was appointed to be borne 
equally by the parties.' An action can be maintained 
by the owner of the goods lost or damaged by a col- 
lision, against the owners of the vessel in fault.* In 
this country, the cargo of the vessel in fault cannot be 
made liable in contribution to the expense, because, in 
no sense, can the collision be in any way imputable to 
it ; and, besides, although the owner of the goods is bur- 
dened with a share of the contribution, the owner of the 
vessel is bound to relieve him of any sum be may pay 
on this account.' 

As between the ship and the cargo the following dis- 
tinction is admitted : — if the collision has happened 
through the negligence or misconduct of the master or 
crew, or could have been prevented by them, the owners 
of the vessel are liable, on the charter-party, ta the 
owner of the goods ; but, if the collision was such as 
no human prudence could guard against, or if it has 
happened without fault, then it is a peril of the sea, 
within the usual exception of the charter-party. As, in 
an action by a merchant against the owner of a vessel, 
for not conveying his goods, — the vessel was run down 
in daylight, and not in a tempest, by one of two other 
vessels reaching in an opposite direction to her, both 
of which kept to windwai-d, as did also the vessel run 
down ; but it was matter of so much doubt whether the 
master ought to have understood the course which the 
others would pursue, and have borne to leeward to avoid 
them, that no blame was considered to be imputable to 
him for not doing so, and no fault was attributed to 
either of the other ships ; and, therefore, the loss of the 
goods was held to have happened by a peril of the sea, 
and to be within the meaning of the exception.^ 

The responsibility of the owners of the vessel, for 
damages done by collision, is limited to the value of the 
ship, and of the freight due, or to grow due, as will be 
afterwards explained ; ' but the statutes, limiting their 
responsibility, do not apply to the master or mariners. 

I am, &c, 

1 Hay «. Le Neve, trt nip. 2 Abbot, 240. 3 Ibid. 

4 Bailer v.Pisher, 1800; I Bsp. 67; 

fi Richmond, West, 18th June, ]888; 3 Hag. 431. 
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Particular average or partial loss — meaning of the tenor- as 
understood in ordinary use — ^in regard to the ship — destruction of 
hj fire — ^loss from mistake, Ac, of master or mariners — ^from 
perils of the sea — ^vessel must be sufllciently tight and strong — ^loss 
from tear and wear — ^from extraordinary causes — different degrees 
of seaworthiness — ^instances of— one-tMrd of expense of repairs 
deducted in settling with underwriters — ^partial loss upon goods- 
rules for ascertaining value of part of goods lost — ^in valued or 
open policy — partial damage — Lord Mansfield's rule for ascertain- 
ing—in valued policy — in open policy — goods in separate packages 
insured for slump sum — ^partial loss excluded by memorandum — 
how far underwriters liable — ^instances of several partial losses can 
be added together — ^when liable for total loss oi part — instances 
of—expenses — ^paid by underwriters independent of particular 
average — small or petty average — meaning of the term — ^primage 
and average — ^meaning of the terms. 

Gentlemen, 

Referring you to a former letter on general 
average, as -to the meaning of that term, and what are 
the subjects of it, I now proceed to the subject of par- 
ticular average, and I beg you will attend to what is the 
proper meaning of that term. 

All the writers upon the laws of insurance and ship- 
ping concur in holding, that this term, ''particular 
average," is very improperly applied to those particular 
or partial losses, which may arise from damage to the 
goods or ship, and which are not subjects of a general 
average contribution,* and which have, therefore, no con- 
nection with an average properly so called. This term, 
" particular average," is used to denote, in general, any 
kind of damage or expense, short of a total loss, which 
applies to one part of the concern only, and which must 
be borne by the o^ner of that part of the concern alone.* 
As applied to the ship, this particular average, or partial 

1 1 Park, 216; 2 Am, 955. 2 a Am. 956. 
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loss^ implies a damage sustained by the ship in the 
course of the voyage, from any of the perils enumerated 
in the policy ; and, as applied to the cargo, means the 
damage which the goods may have received from storms, 
stranding, or shipwreck, without any fault of the master, 
although the whole, or the greater part, may arrive in 
port.' The same expression is also applied, very erro- 
neously, to denote a total loss of part, which is quite 
distinct, — there being many cases in which the under- 
writers will be protected by the memorandum at the foot 
of the policy, from all claims to partial losses, and yet, 
a total loss of a part can be recovered, where a particular 
average would not ; and if the loss, however inconsider- 
able, arises from a general average, the underwriters are 
liable. Another distinction is, that many cases may 
arise, where there can be no claim for particular average^ 
either because the goods were warranted free from par- 
ticular average, or because they are warranted free from 
average under a certain per cent., and the damage does 
not amount to that per cent., yet the expenses incurred 
for the preservation of the same goods can be claimed.* 

A simple or particular average is, therefore, strictly 
speaking, no average at all, but is only the damage 
incurred by or for one part of the concern, which that 
part alone must bear, although the expression is suffi- 
ciently understood, and is now received into familiar and 
ordinary use. The loss of an anchor or cable, the 
starting of a plank, are matters of simple or particular 
average, for which the ship alone is liable. Should a 
cargo of wine turn sour on the voyage, it would be a 
matter of simple average, which the goods alone must 
bear ; and there might be a simple average, for which 
each would be severally liable, under a misfortune hap- 
pening both to ship and cargo, at the same time, and 
from a common cause ; as, if a water-spout should fall 
on a cargo of sugars, and a plank, from the same 
violence, should start at the same time.^ These partial 
losses fall upon the owners of the property so damaged ; 
and, should that damage arise from any of the perils 

3 1 Park, 318. 4 Ben. 424. 

5 Lord StoweU* In the Copenluif en, iSth April, 1799; 1 Rob. 293. 
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insured against^ the owners have to be indemnified by 
the underwriters. 

Let us see> then^ what are partial losses, or particular 
averages, in regard to the ship ; and there are difficulties 
here, both as to the underwriters' liability, and as to the 
manner of ascertaining the amount of the loss. No 
doubt, when the amount of the loss can be sufficiently 
ascertained and known, there is little room for question 
as to the underwriters* liability ; as, when by a peril 
within the policy, any part of the vessel or her apparel- 
ling, or of her stores, are damaged or destroyed, the 
underwriters are liable for the partial loss. For example, 
where a vessel was voluntarily set on fire, or burned, to 
prevent her falling into the hands of the enemy, this 
was held to be a loss within the policy, — Lord Ellen- 
borough observmg, " if the ship is destroyed by fire,"— 
this being one of the perils against which the under- 
writers undertake to indemnify the insured, — " it is of no 
consequence whether this is occasioned by a common 
accident, or by lightning, or by an act done in duty to 
the state ; nor can it make any difierence whether the 
ship is thus destroyed by third persons, officers of the 
king, or by the captain and crew, acting with loyalty 
and good faith."^ In another case, the mate, being 
left in charge of the vessel, had lighted a fire in the 
cabin, and, in the evening, without leaving any person 
on board, he went on board another vessel, lying along- 
side ; and at twelve o'clock at night, . he looked out from 
the vessel he was in, and finding everything quiet on 
board his own ship, went to bed ; but, in the morning, 
he was alarmed by fire, and his own vessel was soon 
consumed ; — the underwriters were found liable, although 
it was admitted, that the loss arose from the negligence 
of the mate, in lighting a fire in the cabin, and not see- 
ing that it was properly extinguished ; — ^Justice Bayley 
remarking, *' in this case the loss is occasioned by fire, 
against which the assured is protected by the terms of 
the policy ; and, in our law at least, there is no autho- 
rity which says, that the underwriters are not liable for 
a loss, the proximate ^cause of which is one of the 

Gordon v. Remmington, Slat December, 1807; 1 Camp. 123. 
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" enumerated risks, but the remote cause of which may 
^' be traced to the misconduct of the master and mari- 
*'ners/*' And, upon the same principle, it has been 
held, that the underwriters were liable for a loss arising 
from a peril of the sea, although it arose remotely from 
the negligence of the master and mariners.' 

But, in ascertaining partial losses, the difficulty arises 
in discriminating losses which may have originated in 
the mistake, ignorance, or inattention of the master or 
mariners, from those which may have arisen directly 
from the perils of the sea, strictly so called. For the 
former, the Underwriter is not liable, as the owner is 
bound to provide a competent and skilful master and 
crew, although, where these have been once provided, 
the negligent absence of all the crew, at the time of the 
loss, is no breach of the implied warranty, that the 
vessel shall be properly manned ;' and, therefore, where 
the loss arises immediately and directly, — not remotely 
and consequently, — from the fault of the master and 
crew, the loss must fall on the owner himself. Where, 
however, the loss has arisen truly from the perils of the 
sea, in ascertaining the amount of the damage, there 
must be distinguished, — between that which has been 
actually produced by the insufficiency of the vessel, or 
by the wear and tear of the voyage, which must be 
borne by the owner himself, — and that which can be 
truly ascribed to a peril of the sea, for which only the 
underwriter is liable, — as well as between damage from 
recent causes, and that which has arisen from previous 
hidden defects in the vessel. 

In a former letter, I have treated of the seaworthiness 
of the vessel ; and you must recollect, that she must be 
sufficiently tight and strong, and well and properly found 
in everything necessary for the voyage insured. She 
must be sufficiently strong, and provided with all the 
necessary apparelling and apparatus, which will enable 
her to encounter and overcome the ordinary difficulties 
that may be expected in the course, or according to the 

7 Bask V, Ro. Ex. Abb. Co., 6th Not. 1818; 2 B. A. 73. 
9 Walker v. Maitland, Srd November, 1831 ; 5 B. A. l7l. 

Busk, «il flip. 
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uature of the voyage. Where, therefore, under ordinary 
circumstances, cahles are broken or chafed, sails and 
yards carried away, or sails blown to pieces, in the ordi- 
nary service of thoi' vessel, or any other damage sustained 
by the vessel or biir apparelling, in the ordinary course 
of the voyage, this must be attributed to the tear and 
wear necessarily attending the common course of that 
voyage, which the owners must bear. But, where the 
loss is caused by an extraordinary event ; — by the vio- 
lence of the wind and waves, — by a storm or hurricane, — 
then the loss is to be made good by a particular average, 
and the underwriters on the ship are liable for it ; as, 
where a vessel in a storm is dismasted, but the broken 
masts still remain attached to the vessel by the rigging, 
and the rigging has to be cut, in order to liberate the 
vessel from the wreck, — this accident arising from an 
extraordinary cause, must undoubtedly render the under- 
writers liable for the loss. 

But, there are different degrees of seaworthiness, ac- 
cording to the age of the vessel insured ; and every 
underwriter knows, that, although an old vessel may be 
perfectly seaworthy for the given voyage, her strength 
to encounter extraordinary sea risk, may not be the same 
as that of a new vessel; and, therefore, he does not 
insure the old vessel at the same premium as the new, 
but the increased risk is counterbalanced by a higher 
premium, according to the age of the vessel. What^ 
ever may be the age of the vessel, however, the insured 
does not require to disclose anything as to her seawor- 
thiness, unless such disclosure be specially asked for by 
the underwriters. The general rule is, that the vessel 
must be seaworthy for the voyage insured, and this is 
expressly understood in all insurances. If the vessel, 
then, be seaworthy, whether she be old or new, and if 
she be lost from any extraordinary and unforeseen perils, 
arising during the voyage, the underwriters must pay for 
a total loss; and, in like manner, he must pay for 
partial damage from the same causes, whether the ship 
be old or new, although, in the same circumstances, a 
new ship may not have received damage to the extent of 
an old one ; only, in the repairs of an old vessel, many 

21 
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articles will necessarily be included, the expense of which 
was not owing to the effects of the last accident, and 
which must, therefore, in adjusting the partial average, 
be separated, as far as it can practically be so. 

The most common instances in- which particular 
averages occur are : — 

1. Where a mast, cable, or other part of the vessel is 
carried away by a storm, and not parted with, cut away, 
or abandoned, in order to save the vessel, — this loss must 
fall upon the ship and freight, and, if insured, is to be 
indemnified by a particular average ;^ because, although 
the tempest was the occasion of the loss, it was not a 
voluntary sacrifice, and was incurred without any deli- 
beration or intention on the part of the master and crew, 
with a view to save the ship and cargo ; but if, in enter- 
ing a port in a storm, the master cut away a cable, in 
order to fasten the vessel to the pier, and prevent col- 
lision with another vessel, this is to be made good by 
a general average contribution.* 

2. When the masts, sails, and bowsprit have been 
damaged in a storm, or sudden squall, and, in order 
to repair these damages, the master puts into a port, the 
expense of these repairs forms a subject of particular 
average.' 

3. Although, in the ordinary case, damage sustained 
in avoiding a lee shore, falls under the ordinary tear and 
wear of the voyage, which the vessel ought to be strong 
enough to undergo, yet, where the damage arises from 
extraordinary circumstances, as by standing out to sea 
with a press of sail in tempestuous weather, in order to 
avoid being driven on shore and stranded, or, by carry- 
ing a press of sail in order to avoid or escape from an 
enemy, this damage can be claimed as a particular 
average from the imderwriter.* 

Where the vessel has stranded, or struck the ground, 
or strikes upon a rock, this is also particular average, 
unless where there has been a voluntary stranding, for 
the general safety of the ship and cargo.* 

1 3 Arn. 756. 1 Park, 383. 2 Berkley v. Presgrave ; 1 East. 230. 

3 Power v. Whitmore, 1816; 4 M. 8. 141. 

4 Coyington v. Roberto; S N. R. 378. 6 2 Arn. 796. 
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5. Where, in scudding before the wind, in lying to, 
or in a heavy cross sea, the pitching and rolling of the 
vessel carries away her masts, or damages her stauncheons 
or . upper works, or heavy seas burst the sails, or wash 
overboard the boats, properly fastened to ring-bolts on 
deck, or wash over other articles then necessarily on 
deck, —these are all matters of particular average.® 

6. Where, in a storm, or from some other violent 
cause, the vessel springs a leak, from which damage 
ensues, this falls under particular average, unless the 
leak arises from the ordinary working and straining of 
the vessel, or is owing to her age or insufficiency, or 
some other hidden defect.^ 

7. Where damage is done to the vessel, or by her 
running foul of another vessel, or being run foul of by 
another, without blame being attached tx) either side, the 
damage thereby sustained is also defrayed by a parti- 
cular average ; and where the collision has been occa- 
sioned by the negligence or misconduct of the other 
vessel, the underwriters on the vessel injured are liable 
for the loss, as particular average, only, they can recover 
the damage from the owners of the vessel causing the 
injury.* 

In settling with the underwriters for partial losses on 
the ship, it is the practice, where the partial loss has 
been repaired, to deduct one-third from the expense, 
both of the material and labour expended in the repair ; 
and this will show you the necessity of preserving all 
the accounts and vouchers of any such expenditure, to 
produce to the underwriters, and establish your owner's 
claim. 

Although you may not be so immediately connected 
with partial losses upon the goods as upon the ship, yet 
it is highly proper that you should have a distinct 
knowledge of the principles upon which such losses are 
indemnified by the underwriters, as there may be situa- 
tions in which that knowledge can be of much avail to 
you, and may enable you to act with certainty and 
determination. 

6 Ben. 454; S Am. 757. 7 S Arn. 757; a Mar. 646. 
8 2 Mar. 495; Ben. 465. 
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Where the cargo consists of several parcels of goods, 
and should any part of these parcels, capable of separate 
and distinct valuation, be totally lost, then the under- 
writers must pay to the owner the value of the part so Iq^t. 
There is a total loss of these goods, which, as has Ix^en 
already remarked, can be recovered, in cases where a 
particular average could not; and the rules for ascer- 
taining the value of the part so lost are as follows : — 
if the goods are valued in the policy at a slump sum, 
it is a proportion of that value, corresponding to the 
proportion which the goods lost bear to the whole goods 
insured ; as, if one hundred hogsheads of sugar are 
insured at a certain sum, as the vdue of the whole, and 
ten hogsheads are totally lost, the sum which the under- 
writer has to pay, is a sum bearing the same proportion 
to the value insured, that ten bears to one hundlred ; — 
if the goods are not valued in the policy, the invoice 
price of the goods, and all charges, the commission, 
and the premiums of insurance, form the value upon 
which the loss must, in the same way, be calculated.' 
The price which the goods saved may bring at the port 
of destination, — ^the rise and fall in the market, — or the 
course of exchange, cannot enter into the calculation of 
the value.* * * 

It is in the case of partial damage, however, by whidi 
the goods insured are rendered of less value, that a diffi- 
culty arises in ascertaining the proportion or extent of 
the damage. The leading principle is, that, where the 
goods are lessened in value by damage received from the 
perils of the sea, the underwriter must put the merchant 
in the same situation as he would have been had they 
arrived sound and free from damage, or, as if the loss 
or damage had not occurred. Where the goods are 
valued in the policy, the mode of ascertaining the extent 
of the damage, and the sum which the underwriter has 
to pay, has been thus forcibly illustrated by Lord 
Mansfield : — he takes the proportion of the difi!erence 
" between sound and damaged at the port of delivery, 
" and pays that proportion upon the value of the goods 
specified in the policy, and has no regard to the price 

1 Park^ SS2-3. 1 Hlid, 225. 
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^'in money> "which either the sound or the damaged 
goods bore in the port of delivery. He says, the pro- 
portion of the diiference is equally the same, whether 
the goods come to a rising or a falling market. For 
instance, — suppose the value in the policy to be dB30, 
" the goods ai*e damaged, but sell for £40 ; if they had 
" been sound, they would have sold for £60, The dif- 
ference, then, between the sound and the damaged is 
a fifth ; consequently the insurer must pay a fifth of 
the prime cost or value in the policy, — that is, dB6. 
On the other hand, if they come to a losing market, 
and sell for £10, being damaged, but would have sold 
*' for £20, if sound, the difierence is one half, the insurer 
" must pay half the prime cost, or value in the policy, 
"thatis, £15."« 

It has been held, that the same rule is to be applied 
in an open policy, and that the rule for estimating any 
loss of goods insured by such a policy is, — to take the 
invoice price at the port of lading, together with the 
premium of insurance, and commission, as the basis of 
the calculation, for the value of the goods. And the 
rule for estimating a partial loss, in the like case, is the 
same as upon a valued policy, — by taking the propor- 
tionate difference between the selling price of the sounds 
and that of the damaged goods, at the port of delivery, 
and applying that proportion, with reference to such 
estimated value at the loading port, to the damaged 
portion of the goods.* 

If the goods are in separate packages, and insured 
for a slump sum, and, on the wreck of the vessel, some 
are totally lost, and the rest are saved, though damaged, 
the insured are entitled to recover as for a total loss, in 
regard to the former, — but, as to the latter, it is only a 
partial loss, from which, if the goods are one of the 
enumerated articles, the underwriters are protected by 
the memorandum, — of which immediately.* 

It has been already noticed, that, by the memorandum 
at the foot of the policy, the underwriters are not liable 
for any partial loss happening to certain enumerated 

2 Lewis V. Backer; 2 Bnrr. 1167. 3 Ugher o. Noble ; IS Eaet. 639. 
4i Davy V. Milfojrd; 15 East 5&9. 
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trtkles of a perishable nature, which are liable to be 
damaged by their own inherent and natural corraptiony 
ai|d they are protected from partial losses on certain 
other articles, under tve per cent., unless the average 
be general, or the ship be stranded. The meaning of 
the terms, — " unless the average be general, or the ship 
be stranded," was also explained ; and that, when the 
vessel has been stranded, within the meaning of the 
policy, this destroys the effect of this exception, and 
the policy operates in its full force, so as to render the 
underwriters liable, if the vessel has been once stranded, 
for all subsequent losses, whether that loss was a con- 
sequence of the stranding or not. It only now remains 
to be seen, how far the underwriters are protected by 
the memorandum, from losses not arising from a general 
average, nor from a stranding. 

Thus, where a vessel, with a cargo of com, had met 
with a storm, and was obliged to run into the nearest 
port to refit, where a considerable expense of repairs was 
mcurred ; and, on arrival at her port of destination, the 
com was found to be greatly damaged, to the extent of 
£56 19s. 8d. per cent ; — it was held, that this loss not 
having arisen from a general average, nor from the ves- 
sel's being stranded, could not be recovered from the 
miderwriters.* In another case, a vessel with a cargo 
of fruit from Lisbon to London, was captured and re- 
captured in the course of the voyage, — brought into 
Portsmouth, and afterwards arrived in London ; but, by 
the capture and recapture, and consequent length of the 
voyage, the cargo had sustained a damage of £80 per 
cent ; — this was held to be a partial loss, for which the 
underwriter was not liable.* And, in another case, a 
cargo of peas arrived at the port of destination, so much 
damaged as to be sold for three-fourths less than the 
freight ; but it was held, that, as the goods mentioned in 
the memorandum had arrived at the market, the under- 
writers were not liable.' So also, rice from Charieston 
to Liverpool, was insured, warranted free from particular 
average; the vessel with the rice arrived within the 

5 WUka «. iBiai; 3 Burr. 1560. 6 McAadrew v. Vsagliaii, 1 Mar. S23. 

7 lfM0ii«.8knrr7; lM»r.218. 
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limits of the port of Liverpool ; but, before she could 
be brought to her moorings, or be at all unloaded, she 
ran aground and was wrecked, and the whole cargo was 
taken out in craft, carried to the consignee at Liverpool, 
and sold, and produced, upon the whole, little more than 
would pay freight and salvage ; but the rice did not 
produce sufficient to pay the freight ; — ^it was held, that 
this was a particular average only, and, therefore, as to 
the rice, the underwriters were exempted by the war- 
ranty.* 

But, should any of the articles upon which the under- 
writers are not liable for a partial loss, under 3 or 5 per 
cent, sustain several partial losses, each individually less 
than 3 or 5 per cent., the whole of these partial losses 
can be added together, so as to make up the 3 or 5 per 
cent, or more, for which the underwriters are liable.* 

Although the underwriters are exempted by the me- 
morandum from particular average, on certain articles, 
yet they may be liable for a total loss of part of the 
goods insured, if they are packed in distinct packages^ 
and are of a description to admit of being divided. As, 
in the case already referred to, flax was insured, packed 
in mats, in twenty-four separate packages, and warranted 
free of particuTar average ; the vessel was wrecked, and 
no entire package was saved, but part of the flax floated ^ 
ashore, or was got out of the wreck, wet and loose, to 
about one-sixth of the whole, — the nett proceeds of 
which amounted only to 2i per cent, on die sum in- 
sured ; — it was held, that the insured could recover for a 
total loss of that part which was, in fact, totally lost, 
but not for the remainder, which existed in specie, 
though deteriorated.^ And, in a subsequent case, sugar, 
in hogsheads, was insured, warranted free of particular 
average ; — the vessel grounded and bilged, and all the 
hogsheads were got on shore, with some sugar in each, 
but in general, not much, and nearly all damaged ; — ^it 
was held, that, if any hogsheads had been lost, it would 
have been a total loss as to them, as in the preceding 
case ; yet, as each hogshead had some sugar in it, this 

8 Glennie v. Lond. Ass. Co. 8th February, 1814; S Ae 8. 371. 
9 Blackett v. Bo. £x. Am, Co. ; 2 Gr. J. S44. l Pavy, ut tup. 
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was only a partial loss, for which the underwriters were 
not liable.* But, if the cargo, — as wheat, — is shipped 
and insured in bulk, warranted free from average, unless 
general, or the ship be stranded; and in tempestuous 
weather, during the voyage, a part of the wheat is 
pumped out, and lost, — there cannot be a total loss of a 
portion only of the cargo, and the insured cannot 
recover, as for a total loss of the part lost.* 

This term, '^ particular average," is not uDderstood to 
comprehend the expenses laid out for saving or pre- 
serving the cargo, — as warehouse rent, which is held to 
be a particular charge on the cargo, — and the expense 
of reloading, which is a particular charge upon the 
freight,* and are always paid by the underwriters, inde- 
pendent of the particular average; and, consequently, 
these charges cannot be added to the particular averages, 
so as to increase the amount to the 3 or 5 per cent., for 
which the underwriter is liable.* 

Besides this particular average, there is another kind, 
called small or petty average — such as the expense of 
pilotage in conducting the vessel from one place to 
another, — towage, — lights, — anchorage, — beaconage, 
and such other incidental charges, — which are generally 
borne, one-third by the ship, and two-thirds by the cargo ; 
but these charges, if usual and customary in the course 
of the voyage, are never charged against the insurers, 
unless they have been incurred for some extraordinary 
purpose, or in order to relieve the ship and cargo from 
some immediate or threatened danger, when they are 
generally considered or included as general average, so 
as to charge the underwriters. The charges which fall 
under the head of small or petty average, are generally 
determined by the usage and custom of the particular 
trade or voyage.® 

It is a common condition, in bills of lading — " paying 
freight for the goods, at the agreed-on rate, with 
primage and average accustomed." As here used, 
these words signify a small payment or gratuity made 

^ 2 Hedburgh v. Pearson; 7 Taunt. 154. 
3 Bms V. Bond. Am. Co., M. T. 1839 ; 5 M. W. 669. 4 a Arn. 962. 
£ Ben. 472. 6 1 Park^ 217 ; 2 Arn. 489. 
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by the merchant to the master^ over and above the 
freight^ for his personal care, trouble, and attention to 
the goods entrusted to him. This gratuity is commonly 
termed the master's hat-money, and is regulated accord- 
ing to the custom of different trades and voyages ; and 
the master may maintain an action for it in his own 
name, independent of the claim for freight ; unless, by 
the agreement between the owner and him, or by the 
agreement under which the goods have been shipped, 
this payment has been excluded.^ 

In ^e next letter, I will notice another incident^ 
which may occur before the termination of the voyage, 
and the delivery of the goods to the person for whom 
they are intended. 

I am, &c. 



Abbot, 404. 
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Stoppage in trcmritu — ^party must be bankrupt or hare fsdled— 
or there muBt be strong grounds for suspecting hijB credit — rig^ 
not taken away by part price being paid, or bills granted — master, 
common carrier — goods in his hands may be stopped — althou^ 
Tessel has been cli^rtered by buyer— or goods are deUvered free 
on board — unless vessel hired for a period of year»— goods placed 
in the hands of warehouseman or wharfinger — whether as an inter- 
mediate stage of passage — or as the final destination — instances 
of— where goods so placed, evidence of intention must be pre- 
served — ^instances of— goods sold free on board — ^instances of— 
though vessel chartered wholly by buyer — ^master still common 
carrier — goods delivered by master after notice — instances of— 
delivery of part of entire cargo, delivery of whole — ^instances of— 
when something remains to be done — instances of — delivery of 
part, as a part — instances of— goods detained by carrier for freight 
— ^party entitled to stop— <Jonsignee of goods on joint account- 
alien enemy — mutual dealings — no change in buyer's circum- 
stances — no stoppage between principal and fsictor — nor by a mere 
security — nor by one holding a lien — right n«t defeated by bills 
being granted — nor part of price paid — nor by carrier's detention 
— ^nor by attachment — manner of stopping — should be in writings- 
presenting bills of lading and demanding goods — entering at cus- 
tom-house — ^must be given to master — not to shipowner — ^nor to 
bankrupt — goods delivered by mistake — stoppage under judicial 
authority — whether stoppage puts an end to contract, or entitles 
seller to resume possession — ^intances of — possession of bill of lading 
by third party — bill with conditions — unconditional bill — ^honest 
transfer of— fraudulent transfer — rule as to both instances— mariL 
placed upon goods — anticipated possession — factor pledging bill— 
rights of owner — ^instances of— general suuunary. 

Gentlemen, 

1 have said in a previous letter, that your para- 
mount duty was to deliver the goods shipped, at the 
port of destination, to the party eatitled to them ; but, 
although they may have arrived safe at their port of 
destination, you may be prevented from delivering them 
in terms o^ie bills of laaing or charter-party, by notice 
from the party in right of the goods, not so to deliver 
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them. Tbis is called stoppage in transitu, or stoppage 
during the voyage or passage ; and, in treating of it, I 
will consider in what cases goods may be so stopped, 
and under what circumstances they are held to be still 
in the course of passage, — who is entitled so to stop 
them, — how this right is to be exercised, — and what 
prevents this right from being exercised. 

You will understand, that this right of stoppage can 
only be exercised by the party sending the goods, for 
securing the price of these goods, where the person, to 
whom they were to be delivered, has actually failed, or 
stopped payment, or is bankrupt, or where there are 
strong grounds for suspecting his credit, or that he will 
immediately fail or become bankrupt. This right is not 
taken away by bills having been granted for the price of 
the goods, but which bills turn out bad ;' nor by a bill 
having been accepted for the price of the whole, or for 
part of the price, and it being endorsed to a third party f 
nor although a part of the price has been paid by the 
person to whom the goods were to be delivered.^ 

You should never lose sight of this principle, — that 
you are a common carrier ; and, therefore, while goods 
are in your possession, as such, the party in right of 
these goods, is entitled to prevent the intended delivery 
of them. This may be considered the simplest case of 
a stoppage of goods during the passage ; and, therefore, 
while the goods are in that state, you are considered as 
a middleman between the parties, and as entrusted with 
the custody of the goods, for the protection, on the one 
hand, of the seller's claims of detention over the goods, 
until he be satisfied for the price, and on the other hand, 
of the purchaser's right of property in them : and neither 
will this character of middleman be altered, nor the sel- 
ler's right to stop be prevented, although the buyer 
charter a vessel, and send her out for the goods,* or al- 
though the goods have been sold free on board the 
vessel.^ But, where a vessel had been chartered for 

1 Owenson v. Morse ; 7 T. R. 64. 

t Feize v. Wray, 1803; 3 East. 93. Edwards v. Brower, E. T. 1837; 

S M. W. 375. 3 Hodgson v. Loy ; 7 T. A. 440. 

4 Clay V. Harrison, 21 st Nov., 1829; 10 B. C. 991 

5 Ruck 0. Hatfield ; 5 B. A. 632. 
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three years> and a receipt for the goods had been given 
in the name of the charterers^ it was held^ that this was 
such a delivery to them as defeated the seller's right 
to stop.^ 

While the goods remain in your possession, and under 
your control, there can be no douht that they are still in 
the course of the passage, and can he stopped by the 
impaid shipper ; and, therefore, in such a case, there is 
little room for any dispute ; hut, where the goods have 
been placed hy you in the hands of a third party, — as a 
warehouseman or wharfinger,^-questions of difficulty 
may arise, — whether, when the goods were so placed, this 
was done merely as an intermediate stage in the course 
of the voyage, and with a view to their farther convey- 
ance ; or whether, when so placed, they had so far arrived 
at their destination, as to await the orders of the buyer 
for their further progress. In the former, the goods are 
still held to he in the course of passage, and can he 
stopped ; hut, in the latter, the goods are held to have 
arrived at their destination, and to he in the possession, 
either actual or constructive, of the huyer or his agent. 
A few instances will make this plain. 

A merchant in this country sold goods to a firm in 
Paris, and, hy the direction of their agent here, the 
goods were sent to the house of a packer in London, on 
3rd September ; the agent, having a general power to 
send the goods to Paris, to Holland, or to Germany, 
unpacked some of the goods in the house of the packer, 
and sent some of them off, and the remainder were 
repacked ; the hankruptcy of the company in Paris was 
announced on the 7th September, and the seller tender- 
ing the charges, demanded his goods ; but it was held, 
that the goods having been received by the packer for 
the agent of the company, and he holding a general 
authority to send them to such market as he thought fit, 
these goods were delivered, and, therefore, that the 
delivery was completed, so as to deprive the seller of 
his right to stop in transitu^ In another case, traders 
in London were in the practice, for several years, of 

6 Fowler «. M'Taggart; 7 T. R. 44S. 

7 LM<k V. Wright, 1808; S B. P. 320. 
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sending orders to Baldwin for goods, to be forwarded to 
a company at Hull, to be shipped for Hamburgh ; and, 
when the goods arrived at Hull, the trader sent orders 
to the company there, where and to whom to send the 
goods at Hamburgh; eighteen bales of cotton twist 
were, by the directions of the traders, sent in packages, 
with a certain mark, " per order, and to be forwarded to 
the company at Hull, to be shipped for Hamburgh, 
as usual ;" — the traders failed in July, and Baldwin 
went to Hull, and demanded the goods; the traders 
called a meeting of their creditors, and it was resolved 
to give up the goods, which was communicated to 
Baldwin on 29th J uly ; no act of bankruptcy took place 
until September, when the assignees claimed the goods ; 
and, when Baldwin stopped the goods, in July, four 
bales were actually shipped for Hamburgh, but were 
returned to the company's warehouse at HuU, and the 
whole were given up to Baldwin, on an indemnity ; — ^it 
was held, that the goods had so far gotten to the end of 
their journey, that they waited for new orders from the 
purchasers to put them again in motion — to communi- 
cate to them another substantive destination, and, without 
such order, they would have remained stationary; and, 
therefore, that the warehouse of the company at HuU 
must be considered as the warehouse of the traders, the 
purchasers, so as to cut off the seller's right to stop 
them.® Again, — Lange, of London, had been in the 
habit of exporting goods to the continent, and ordered 
six bales of twist for that purpose, which were delivered 
to the carriers, with an address to Lange, in London ; 
he had no warehouse of his own in London, but goods 
sent to him remained at the waggon-office of the car- 
riers, until removed by his shipping agents ; the bales 
in question an*ived at the carrier's waggon-office, and 
notice was sent to Lange 's clerk, of their arrival, who 
saw the bales, and said he would give orders to the 
shipping agent to go for them as usual ; but, next day, 
he told the warehouseman not to let them go without 
orders ; the day after, the agent of the consignor or 
seller gave notice to deliver the goods to Lubman and 

8 Dixon o. Baldwin, 1804; 6 Bait. 176. 
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Co., which was done accordingly, and, a few days before, 
Lange had committed an act of bankruptcy ; and, in an 
action by his assignees, it was held, that if a man be in 
the habit of using the warehouse of a wharfinger as his 
own, and make it the repository of his goods, and dis- 
pose of them there, the journey is at an end when the 
goods arrive at such warehouse ; and, therefore, as the 
bankrupt was in the habit of leaving goods at the 
waggon-office, until he gave orders for their shipment 
or removal, their arrival at the waggon-office put an end 
to their journey, as between buyer and seller, and de- 
prived the latter of his right to stop them.' And, iu 
another case, five hundred pieces of printed calico were 
bought by individuals for a foreign house, to be sent to 
Lisbon ; these individuals were packers and warehouse- 
men, as well as the general agents for the buyers ; and, 
the buyers having failed, the goods were stopped in 
their warehouse ; — it was held, that as packers or ware- 
housemen, the goods delivered to them, _to be sent to 
Lisbon, were $till in the coiuse of passage, and might 
be stopped, and that the character of agents made no 
difference, — that it was a general rule, that where goods 
are sold, to be sent to a particular destination, named 
by the purchaser, the right of the seller to stop them 
continues until they arrive at their destination, — and 
that, here, the place named by the buyer, was Lisbon, 
and not the party's warehouse.^ 

Where, therefore, the goods ax^ placed in the hands 
of a third party, as wharfinger or warehouseman, evi- 
dence of the intention with which they are so placed or 
received, must be preserved and given ; as, in the case 
where goods arrived at a wharf, at which the master was 
in the habit of trading ; the buyer was from home, but 
his clerk told the master, he had better land the goods 
on the buyer's account; the goods were accordingly 
landed at the wharf, and entered in the wharfinger's 
books with " freight and charges" entered opposite, and 
not in the name of any party; — ^the buyer having 
become insolvent, they were stopped by the seller; — 

9 Rowe V- Pickford, 1817; 8 Taunt. 83. 
1 Coates o. Railton, 2nd May, 1827 ; 6 B. C. 422. 
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«nd it was held> that the transitus was not determined.' 
And^ where th$ goods were landed at the warehouse of 
a wharfinger, which the buyer used as his own, for the 
purpose of stowing such goods, and keeping them until 
carried away to his customers, in his own carts; but, 
though they were landed by the buyer's permission, he 
did not intend to take possession of them as owner, 
although his intention had not been communicated to the 
wharfinger ; — it was held, that the goods were still in a 
state of passage, while in the hands of the wharfinger, and 
could, therefore, be efiectually stopped by the seller.* 

Where goods are sold, to be delivered free on 
board a vessel, named by the buyer, the seller can pre- 
serve his right to stop the goods while in the course of 
the passage, — the buyer having failed, and the price 
being unpaid, — by taJting a receipt for them, from the 
master or other person in charge, in his own name ; — as, 
where goods were bargained for, to be delivered free on 
board a certain ship, and the seller sent them to the ship 
with a written order addressed to the commanding officer 
on board, — " receive the undermentioned goods for and 
" on account of" the sellers ; a receipt was granted bear- 
ing to have *' received on board, &c., the undermentioned 
" sugars for Hamburgh, for, and on account of" the 
sellers; the purchasers failed, and the lighterman de- 
manded the goods, on the part of the-sellers, producing 
the receipt, and tendering the freight and charges. The 
buyers, in the meantime, had sold the goods to a third 
person, and to him the shipmaster had inadvertently 
granted a bill of lading in his own name, without having 
received the receipt ; — ^but, in an action by the sellers 
against the shipmaster, for delivery of the goods, they 
were found entitled to them, — the jury considering, that 
the receipt kept full control over the goods, till it was 
given up, and that nothing had deprived the sellers of 
their right to stop the goods in transitu.^ And, al- 
though the master refuse to sign a receipt for the goods, 
as shipped in the name of the seller, and he afterwards 

S Edwards «. Brewer, E. T. 1837; 2 M. W. 375. 

3 James v. Griffin, 3 T. 1837; 3 M. W. 623. 

4 Craven v. Ryder, 1816 ; 6 Taunt. 433. 
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sign and deliver a bill of lading to the buyer, who be- 
comes insolvent before the vessel sails,— rthe seller still 
retains his right to stop the goods, and he has an action 
against the master for redelivery of them to him ; — ^as, 
mere rum was sold free on board, and was shipped on 
board a vessel, and a receipt, acknowledging the goods 
to be shipped by the seller, was tendered to the mate, 
who refused to sign it; thereafter, the master signed hills 
of lading, deliverable to merchants in Hamburgh, corres- 
pondents of the buyers, who, in a few days afterwards, 
stopped payment; die seller then sent to Uie master, re- 
quiring a formal receipt, that he had received the rum 
on the seller's account, which was refused ; — ^and in an 
action against the master for delivery of the rum to the 
seller, he was held entitled to it, on the ground that the 
iranntus was not at an end by this delivery on board, and 
that it was the master's duty to sign the receipt, and not 
the bills of lading, till the receipt had been delivered by 
the sellers to the buyers.^ 

In general, the master of the vessel, even though it be 
chartered wholly by the buyer or consignee, is held to 
be in the same situation as a common carrier; and, there- 
fore, his possession of the goods is only the possession 
of a carrier, — the contract* being with him for the car- 
riage of the goods; and until their arrival and delivery, 
the goods are on their passage and transit from the 
seller to the buyer, or from the consignor to the con- 
signees. 

If, after timely notice by the seller, to stop the goods, 
the carrier, by mistake, delivers them to the buyer, the 
seller has still his action, after such notice, against the 
person to whom they have been so improperly delivered, 
for their redelivery, although, on his bankruptcy, the 
goods may have passed into the hands of his assignees 
or trustees ; — as, where a seller delivered goods to a car- 
rier, to be carried to the buyer, but he, seeing good 
cause, immediately afterwards, to prevent delivery, stop- 
ped the goods, while on the journey ; — the carrier, how- 
ever, by a mistake of his clerk, delivered the goods to 
the buyer, who unpacked them and sold part ; and, some 

5 Rack 9, Hatfield, 30th April, 1822 ; f B. A. 832. 
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weeks afterwards^ he became bankrupt^ and tbe unsold 
goods were taken possession of by the assignees ; but^ in 
an action against these assignees^ the seller was found 
entitled to recover the goods.* 

It is the rule in England, contrary to what was once 
held in Scotland, that delivery of part of an entire cargo 
to the buyer or consignee, is a delivery of the whole, so 
as to prevent the seller or consignor from exercising his 
right to stop it, as still in the course of passage ;' — as 
where a cargo of wheat was shipped on bills of lading, 
delivered to the buyers, and by them sold to a third 
party, whose agents, on the anival of the vessel, entered 
the goods in their own name at the custom-house, and 
took delivery of eight hundred bushels on his account ; 
but the original buyers having become bankrupt, the 
original seller gave notice to the shipmaster to stop the 
delivery ; —it was held, however, that the transitus was 
ended by the delivery of the eight hundred bushels, 
which must be taken to be a delivery of the whole, — 
there appearing no intention, either previous, or at the 
time of delivery, to separate part of the cargo from the 
rest.* And where a number of bales of bacon, lying at 
a wharf, were sold for an entire sum, and a delivery order 
given to the wharfinger, and the buyer weighed over the 
whole, — took away twenty-five bales, — and left the re- 
mainder with the wharfinger ; he then failed, and the 
seller ordered the wharfinger not to deliver ; — but it was 
held, that, as the buyer had weighed over the, whole, this 
was taking possession of the whole, and the seller had 
no right to stop what remained with the wharfinger.* 

But where any thing remains to be done between the 
bu}'er and the seller, — as counting, weighing, or mea- 
suring, — before complete delivery can be made, or where 
a part is separated from the whole, and delivered as a 
part, and is not intended as a delivery of the whole, the 
seller is not deprived of his right to stop ; — as was held 
in the following instances : — 

An individual sold all his starch, lying in a certain 

6 Bothlingk V. Inglis, 1803; 3 East. 381. 7 Abbot, 525. 

8 Sluby V. Hay ward, 1795; 8 H. Black. 504, 

tf Hammond v. Anderson; 1 B. F. 71. 
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warehouse^ at a certain sum per cent, to be afterwards 
weighed^ in order to ascertain the amount of the price 
at uat rate ; the seller gave the buyer a note to the 
warehouse keeper, to weigh and deliver five hundred and 
forty papers of stai'ch, which was done, and the starch 
to that extent removed; a considerable quantity re- 
mained in the warehouse nnweighed, when the buyer 
failed ; — and it was held, that the seller was entitled to 
this quantity, on the ground that the weighing, which 
was indispensably necessary to precede the delivery of 
the goods, and to ascertain the price to be paid for them, 
had not been performed at the time when the action was 
brought' So also, where fifty tuns of Greenland oil, 
lying at a wharfinger's, were sold at so much per tun, 
to be paid by an acceptance at four mouths ; and an 
order was given by the sellers to the buyers, addressed 
to the wharfinger, to deliver to the latter the fifty tuns out 
of their ninety tuns of Greenland oil ; but nothing had 
been done on this order, when the buyers failed, and the 
order was countermanded. Before Greenland oil is deli- 
vered, the practice is, to have the casks searched by the 
seller's cooper, — ^the broker for both parties taking a 
note of the foot-dirt and water in each cask, and the 
casks are then filled up by the seller, and delivered in a 
complete state ; but, in this ca^e, nothing of all these 
had been done ; — ^it was held, that these were material 
acts to be done by the seller before delivery, and that, 
therefore, before the oil was measured out, and these 
things done, the order for delivery had been efiectually 
countermanded.' And, in another case, a quantity of 
rosin, in the warehouse of the seller, was sold, and the 
price paid by the buyers, — it being to remain in the 
seller's warehouse ; and, while in that state, the buyers 
sold it to a third party, to whom they gave a delivery 
order on the original sellers, which was lodged with 
them, and they were ready to weigh and deliver; but 
the second purchaser never attended ; — ^he stopped pay- 
ment, and the original buyers countermanded the de- 
livery order; — it was held, that this countermand 

1 HaiiBon V. Meyer, 1806 ; 6 East. 614. 
2 Wallace v. Breeds, 181 1 ; 13 East. 522. 
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was in time> because^ until everything was finished in 
weighing, &c., the delivery was not complete, although, 
if the rosin had been weighed, a delivery order, with 
notice, though without entry in the holders books, would 
have completed the transfer.' 

In the same manner, if a part of the whole is sepa- 
rated and delivered to the buyers, as a part merely, and 
not as the commencement of a delivery of the whole, 
this does not deprive the seller of his right to retain, or 
to stop the remainder. As, where hay was sold, and a bill 
granted for the price ; — the buyer asked leave to cut and 
carry away part of the hay, which he was allowed to do, 
but afterwards he was forbidden to take away the rest. 
The bill was dishonoured, and the person who sold the 
hay, and to whom the bill had been granted, failed, and 
the owner refused to deliver the hay to the purchaser ; 
and it was held, that the part delivery not being in 
execution of an intention to deliver, or to take the whole, 
but being specifically under an allowance to take a part, 
did not divest the owner of his lien or right to retain the 
remainder.* And, where a quantity of rum was sold, 
bondid in the seller's name in his own vaults, and the 
purchase was com])leted, the price being paid ; the buyer 
sold forty-six puncheons to a second^ who accepted bills 
for the price, but received no delivery order, except for 
two puncheons ; the second buyer sold twenty-six pun- 
cheons of his purchase to a third, who granted his 
acceptance for them ; and his cooper, by leave of the 
original seller, coopered, and guaged, and marked them 
with the initials 'of the third buyer ; the second buyer 
sold the other eighteen puncheons to two individuals, 
who settled by cash, brandy, and a bill, and three of the 
puncheons were delivered on separate delivery orders ; — 
the second buj-er having dishonoured his bills to the 
first buyer, the latter gave notice to the original seller 
not to deliver the rum ; and, it was held, that, as there 
was no delivery order to the second buyer, the possession 
was not passed to him, and that the delivery of the two 
puncheons did not complete the delivery ; that the third 

s Withen v. Lyp., 1815; 4 Camp 237. 
4 Bmmy v. Fointz., 1833; 4 B. Ad. 568. 
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purchaser had not^ from the second^ the evidence of a 
complete transfer^ so as to make their case hetter than 
his ; that the coopering, gauging, and marking of initials 
were not sufficient to complete the transfer; and that 
delivery of a part is no delivery of the whole, unless 
where it is intended as a delivery of the whole — ^not 
where it is intended to separate that part from the 
whole.* 

The distinction between the two kinds of delivery is 
well illustrated in the following case; — where goods 
were forwarded in bales, by ship to Londoh, deliverable 
to B. & Co., or their assigns, who were factors, for sale, 
and were landed at a wharfinger's wharf, to whom B. & 
Co. gave orders to " weigh and deliver " the goods to 
M., who had contracted with B. & Co. for the purchase 
of them ; and they were accordingly weighed, and an 
account of weights sent to 6. & Co., toho made out in-f 
voices to M., and he resold several bales of the goods, 
which were delivered by the wharfinger, upon his order, 
to the purchasers; the rest remained on the whar- 
finger's wharf until they were stopped by B. & Co., as 
the unpaid vendors ; they were never transferred in the 
wharfinger* s hooks from the names of B, ^ Co, to thai 
of M.p nor was any warehouse rent paid by him ; — and 
it was held, that B. & Co.'s right of stoppage was not 
determined by the part delivery to M.'s orders.* 

But, where a water carrier landed part of the goods at 
the wharf of the consignee, who was then insolvent, and 
had absconded, but reshipped it, and took the whole to 
his own premises, in order to secure the freight and car- 
riage, — this was held not a complete delivery of part of 
an entire cargo, so as to end the passage as to the whole, 
the goods being only in the course of delivery, and pos- 
session having been neither taken of the goods, nor these 
weighed, so as to ascertain the carrier's freight, — and 
unm that was ascertained and paid, or tendered, he had 
a special property over all the cargo 'for his security; 
and to divest the right to stop, there must be such a 
delivery as to divest the carrier's lien.' 

5 Dixon V. Tates, 1833 ; 5 B. Ad, 313. 

6 Tanner v. Scovell, 19th April, 1845; 14 M. W. 38. 

7 Crawafaeyo. Eades, 28th January, 18S3; t B. C. 181. 
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Let US next see^ who is the party entitled to exercise 
this right of stopping goods, or preventing the delivery 
of them ; and I need hardly mention, that the simplest 
case in which this can take place is, where an unpaid 
seller or consignor has sent goods to a buyer or ccm- 
signee on credit, and the latter fails before the arrival 
and delivery of the goods. But this right is extended to 
every person who, in an equitable view, can be considered 
as a seller or consignor ; — as, where a person abroad, in 
consequence of ordere sent by a merchant in this country, 
purchased goods on his own credit from others, whose 
names were unknown to the merchant, and he chai'ged 
the merchant a commission, — shipping the goods on 
account and risk of the merchant, and drawing bills on 
him for the price and commission ; — the merchant failed 
before the arrival of the ship, and delivered up the bills 
of lading to an agent for the person abroad, upon which 
the goods also were delivered to the agent. In a ques- 
tion with the assignees of the merchant, for the recovery 
of the goods, it was held, that the person abroad was in 
reality the seller, — he being truly the buyer of the goods, 
and selling them to the merchant ; and that, therefore, 
he was entitled to stop them.^ So also the consignor of 
goods for sale, on joint account of himself and the con- 
signees, is entitled to stop them, on failure of the latter.^ 
And an alien enemy, shipping goods to a British mer* 
chant under a British license, has been allowed, by his 
agent, to stop the goods on their arrival in England, — 
the license being held to give legality to all the conse- 
quences 'of the sale.* 

But, where a consignor indorses and transmits the 
bills of lading, and sends the goods to his correspondent, 
with whom he has mutual dealings, in pursuance of an 
agreement, and in trust to pay certam acceptances, given 
on the faith of the consignment, — ^he cannot counter- 
mand delivery, and take back the goods, while the trust 
and consignment were unsatisfied, — nor can the master 
redeliver the goods to him.* Where, also, goods were 

8 Feise v. Wray, 1802; 3 East. 93. 

9 Newson v. Thornton, 1805 ; 6 East. l7. 

1 Fenton v, Pearson ; 15 East. 419. 2 Haille v. Smith; 1 B. P. 5<t3. 
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sent on account, and at the risk of the huyer, with an 
invoice and hill of lading, and hills were drawn, at the 
date agreed on, for the price, which were sent for accep- 
tance, — ^it was held, that the seller could not stop them 
and insist upon immediate payment, — the huyer heing 
willing to accept the hills, and there heing no alteration 
in his circumstances.' 

There is also no place for the exercise of this right of 
stoppage hetween a principal and factor, upon the ground 
that the principal is never divested of the property in the 
goods ; and, therefore, it has heen held, that where the 
transaction hetween the parties, with respect to the con- 
signments, was as hetween principal and factor, and not 
as hetween seller and huy6r, the factor could have no 
property in the cargo, and the right of stoppage in 
transitu was out of the question, — Siat never occurring 
hut between huyer and seller.* 

But a person who is a mere sectirity for the payment 
of the price by the buyer, — ^by accepting bills drawn for 
the price by the seller, — is not in the situation of the 
seller or consignor, although the bills have been sent 
through his hands to the buyer.* And a person who has 
merely a lien on the goods, or a right of retaining them, 
without any right of property in 3iem, cannot stop the 
goods, on the purchaser becoming bankrupt before their 
arrival ; and, therefore, a fuller who had fulled cloth and 
forwarded it to his employer, — although, by the usage 
of the trade, he had a lien over the cloth for his general 
balance, — could not countermand the delivery, as being 
still on the passage, he, by parting with the possession, 
having lost his lien, and could not stop them as between 
seller and purchaser.* 

I have mentioned in the commencement of this letter, 
that the right of stoppage is not taken away by a bill 
having been accepted for the whole or part of the price, 
which turns out bad, — or although it be indorsed to a 
third party, — ^nor although part of the price has been 
paid ; neither will it be defeated by a land-carrier claim- 

3 Walley v. Montgomery, 1803; 3 East. S85. 

4 Kinloch v. Craig, 14th May 1790; S T. R. 783. 

S Siffken v. Wray ; 6 East. 371- 6 Sweet v. Fym, 1800 ; 1 East. 4. 
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ing retention of the goods, as a security for a general 
balance due to him by the party to whom they should 
have been delivered ; and the person stopping is entitled 
to the goods upon paying the carriage due for them 
only/ Neither can it be defeated by any process of 
attachment used against them by a creditor of the pur- 
chaser, the seller's power of stopping the goods being 
the older and preferable lien ;® nor by any claim or pre- 
tence of a lien by the purchaser's agent.* 

As to the manner in which goods may be stopped, 
while in course of passage, the law does not point out 
any special form for doing so, nor does it require any 
special solemnity for that purpose. It may be men- 
tioned, however, that the mere insolvency or bankmptcy 
of the buyers or consignees is not itself equivalent to a 
stoppage, as his shop or warehouse may, notwithstand- 
ing, continue open, and his trustee or assignees in bank- 
ruptcy may receive the goods ;^ although, in Scotland, 
goods delivered in these circumstances, after the avowed 
insolvency or bankruptcy of the buyer, may be recovered 
by the seller, on the head of fraud.* But, in general, 
notice to the master or carrier, either verbally or in 
writing, not to deliver the goods to the buyer or con- 
signee, is suflficient ; and, when that notice is given, it is 
the duty of the master to attend to it. It is proper, 
however, in order to fix the precise date of the stoppage, 
that a regular notice to do so should be given to the 
master in writing — as by letter, for instance; or the 
seller or his agent may present to the master, one of the 
bills of lading, and demand delivery of the goods, which 
will complete the stoppage ; or the seller can enter the 
goods at the custom-house, for the purpose of paying the 
duties on them, which is an effectual stoppage ; although, 
afterwards, at landing, the bankrupt or his assigness, 
forcibly obtain possession of them.* 

But, in order that this notice be effectual, it is neces- 

7 Oppenheim o. Russell, 1803; 3 B. P. 42. 

8 Smith V. Goss, 1808; 1 Camp. 283. 

9 Nicholl V. Le Ferre, 1835 ; 3 Ring. N. C. 83. 

1 Scott V. Petit, 1803 ; 3 B. P. 469. 

2 Schuerrmaa and Sons v. Goldie, 7th July, 1828; 6 S. D. 1110. 

3 Abbot, 528. 
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sary that it be given to the master himself, or to the 
person who has the immediate charge and custody of the 
goods ; and, therefore, it has been held, that a notice to 
stop given to a shipowner in Montrose, while a cargo 
was on the voyage, which was to be delivered at Fleet- 
wood, in Lancashire, was not sufficient, — although the 
owner sent a letter to await the master's arrival in Fleet- 
wood, directing him to deliver the cargo to the agents of 
the seller;^ and intimation given to the bankrupt him- 
self, or to his creditors, that the seller intended to stop 
delivery of the goods, or was in the course of obtaining 
a judicial warrant for that purpose, will not be sufficient.^ 

If, after this notice to stop has been properly and 
effectually given, th^ master should deliver the goods 
to the buyer or his creditors, or should they be delivered 
through mistake, he will be liable to an action for deli- 
very of the goods to the seller, or, at all events, he will 
be liable to him for the loss he may sustain in conse- 
quence of the improper delivery.' 

When this stoppage is made, not by the seller him- 
self, nor by a person holding a bill of lading, or other 
express legal authority from him, but only by his ordi- 
nary and usual agent, interposing for the seller's benefit, 
the stoppage should be made under judicial authority, 
which, when required for the protection of the foreign 
merchant, will generally be gvynted, under proper pre- 
cautions. 

It has not yet been determined, whether the act of 
stopping in transitu has the effect of putting an end 
altogether to the contract for the sale or consignment 
of the goods, or merely entitles the seller or consignor 
to resume possession of the goods for his own security f 
but, at all events, he can pursue for the price, if, on 
pa3rment being tendered, he is ready to deliver the 
goods.^ The buyer, or those in his place, ma^ still 
obtain possession of the goods, upon paying or tendering 
the price, if already payable ; or, if the price is not yet 
payable, on granting good bills for it, at the stipulated 

4 Whitehead v. Anderion, Slst Jantuury, IS42 ; 9 M. W. 518. 

5 Robertson and Aitken v. More, 3rd July, 1801 ; F. C. 6 Litt, ut sup. 

7 Clay, «t tup, 8 Kyiner «. Sowercrop ; 1 Camp. 109. 
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credit, or on finding security for payment of the price 
when it falls due ; — should none of these be done, it 
has been held, that the seller may resell the goods.' 

Having thus seen under what circumstances goods 
can be stopped during their passage, — who are the par- 
ties entitled to stop them, — and what are the effects of 
this stoppage, — let us now see what will prevent the 
seller or consignor from exercising this right. 

I need not again go over the instances, in which the 
goods have been held to be actually delivered to the 
buyer or consignee, and in which this right of stoppage 
could not, as a matter of course, be exercised. You will 
readily bear in mind, that where there has been a deli- 
very of the goods, either actual, or what amounts in law 
to an actual delivery, there can be no stoppage ; and, 
therefore, under this head, I will only consider when 
possession of the bill of lading by a third party, puts an 
end to this right. 

You will see from the bills of lading, that you are 
bound to deliver the goods, either to a person named or 
his assigns, or to order or assigns; and although the 
person to whom the goods are to be delivered, may be 
in possession of a bill of lading, expressed in these or 
similar terms, this does not prevent the seller or con- 
signor stopping the goods, as against that person or his 
creditors, — the price not being paid. But as bills of 
lading are negotiable documents, and can be indorsed, 
or transfen*ed to other parties, it is often a very nice 
question, — ^how far the possession of an indorsed bill of 
lading entitles the holder of it to demand possession of 
the goods, and deprives the seller or consignor of his 
right of stoppage. Where the bill of lading contains 
any particular conditions or restrictions, or such are 
mentioned in the indorsement, the party taking the bills 
of lading can be in no better situation than the original 
party, unless he has evidence that the condition has been 
satisfied, or the restrictions removed. But, in the com- 
mon case, an unconditional bill of lading is negotiable, 
the same as a bill of exchange or promissory note ; and, 

tf Abbot, 317. 
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therefore^ when the goods are in the course of their voy- 
age, the person to whom the hills of lading have heen 
sent, can dispose of them, the same as if the goods had 
arrived ; and the property of the goods is transferred, 
hy the indorsement and delivery of the hills of lading to 
the person who has given a valuahle consideration for 
such indorsement, so as deprive the original owner of 
his right of stoppage. In the case, th6n, of a fair and 
honest sale or purchase of the hills of lading, and in- 
dorsement and delivery of them, there is no room for 
douht, even although hills have only heen accepted for 
the price of the goods, and these are not yet due, — pro- 
vided the person who has accepted them, either is in 
good circumstances, or is not insolvent, or in douhtful 
circumstances.^ 

But there may he numerous cases, in which the hDls 
of lading may he indorsed and delivered, not in the 
fair way of trade, hut for some fraudulent purpose, and 
with the view of defeating this right of the original 
owner. As, where the hill of lading has heen indorsed 
upon some confidential understanding, and the party to 
whom it is indorsed, is in the knowledge that the person 
doing so is in insolvent circumstances, or that the price 
has not heen paid, and that there is no likelihood of its 
heing paid, — or that no hill has heen accepted for the 
price, — or, though a hill has heen accepted, that it is not 
likely to he paid. In such cases, the person taking the 
hill of lading is entitled to no privilege ; — he stands in 
the same position as the original holder, and his inter- 
position heing, under these circumstances, in fraud of 
the right of die original seller or consignor, will not he 
available to defeat it. On the one hand, when the 
indorsement is honestly and fairly taken, for a valuahle 
consideration, without notice of any circumstances which 
would render the hill of lading not fairly and honestly 
assignahle — and although the indorsee knows that a 
hill has heen accepted for the price, and is not yet pay- 
ahle, hut he has no reason to apprehend that the person 
accepting it is likely to faD, and not pay the money in 

1 Ci:inlng t. Brown, 1808; 9 East. 606. 
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due course, — the original owner is not entitled to pre- 
vent delivery of the goods. But, on the other hand, if 
the party has assisted in contravening the actual terms 
of the bargain or sale, on the part of the original owner, 
or has reasonable expectations arising out of them, or 
has rights connected therewith, — as where he knows that 
the buyer or consignee is in insolvent circumstances, or 
that no bill has been accepted for the pdce, or that being 
accepted, it is not likely to be paid,— then he stands 
in the same situation as the party with whom he deals, 
and the original owner is entitled to prevent delivery 
of the goods.^ Where, therefore, the party taking the 
indorsement to the bill of lading, has notice of the in- 
solvency of the party from whom he receives the bill, — 
the right of stoppage is not taken away.* Where, also, 
the party taking &e bill of lading, makes himself a 
partner in the transaction with the original buyer or 
consignee, — as by engaging to pay for the goods, and 
divide the profits, — he is not entitled to prevent the 
exercise of the right of stoppage.* And where the bill 
of lading was specially indorsed, " deliverable to A. B., if 
*'he should accept and pay the accompanying" draft; 
if not, to the holder of the draft; A. B. accepted the 
draft, and then indorsed the bill of lading to another 
person for a valuable consideration, but he did not pay 
the draft when it became due ; — ^it was held, that the 
conditional indorsement made it incumbent on the pur- 
chaser to inquire, whether the condition had been actu- 
ally performed, — and that, not having done so, he had 
acquired no property in the goods.' 

If, after the termination of the voyage, the buyer or 
consignee place his mark on the goods, this is held to 
be virtually taking possession of them by him, so as to 
exclude the right to stop them f but this must be done 
at the natural termination of the journey ; and if done 
at any time before that, or even although the buyer or 
consignee obtain possession of them previous to such 

2 Abbot, 535. 3 Virtue v. Jewell, 1814 ; 4 Camp. 315. 

4 Solomons v. Nisson, 1788; 2 T. R. 674. 
5 Barrow v. Coles, 1811 ; 3 Camp. 92. 
6 Ellis V. Hunt; 3 T. R. 464. 
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termination^ his doing so will not deprive the seller or 
consignor of his right.' Where the huyer or consignee 
anticipates or foresees his coming bankruptcy, he may 
take them into his own warehouse, merely for the sake 
of keeping them, and in that case they can be stopped f 
and, where the goods are placed in the Queen's ware^ 
house, until the duties are paid, during which time the 
consignee becomes bankrupt, the goods can be effectu- 
ally stopped.' 

In the case of goods consigned to a factor, and the 
bill of lading transmitted to him, he can obtain a loan 
or advance of money, upon the pledge or security of 
the bill of lading, if honestly and fairly made; which 
will also cover any further or continuing advances in*^ 
respect thereof, although the person making the ad- 
vances, and claiming the pledge or lien, has notice that 
the party with whom he contracts is only an agent.^ 
The securities for such loans may be exchanged ;^ but 
only such loans, advances, and exchanges are protected 
by the statute, as are made honestly and fairly, and 
without notice that the agent obtaining the loan in 
advance, has no authority to do so, or is acting in bad 
faith in respect thereof, against the owner; and the 
statute will not extend to or protect a lien or pledge for 
a previous debt, owing from the agent to the person 
receiving the lien or pledge ; nor to authorise any agent 
entrusted with bills of lading, in deviating from the 
express orders or authority received from the owner.' 
But the owner is entitled to redeem the pledge or lien,^ 
and this pledge does not absolutely defeat ^e owner!s 
right to stop die goods, — for, although the legal right to 
possession of the goods passes to the person advancing 
the money, yet the owner has still an interest in the 
goods, and can claim any balance that may remain after 
repaying the money advanced; and should the agent 
have pledged any goods of his own, along with those in 

7 Hoist V. PowxttU, 1794 ; 1 Etp. 242. 

8 Steins «. Hutchinson, 10th Norember, 1810; F. C. 

Q NorthQT V. Field, 1798; 2 Esp. 613. 

1 6 & 6 v., c. 89, 1 1. £ Ibid, 8 2. 

3 n)id, S3. 4 n>id, ^ 7. 
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the bill of ladings the owner of these latter goods is 
entitled to have the other goods sold, and the proceeds 
applied to the claim, before his own goods are applied 
to that purpose. As, when a bill of lading, and also 
goods to a considerable value were pledged for advances 
to the consignee, but, on his bankruptcy, the master of 
the ship claimed to stop the goods in the bill of lading, 
as in transitu ; and it was held, that the consignor of 
these goods had a right to insist upon the proceeds of 
the goods belonging to the consignee being applied to 
the discharge of the lien, which the party ms^ing the 
advances had ; and as they proved sufficient to satisfy 
it, that he had a right to receive the entire proceeds of 
his own goods.* 

I have thus given you a brief outline of the doctrine 
of stoppage in transitu, which has much engaged the 
attention of courts of law, and which will often arise 
in practice, and of which, therefore, it is of great im- 
portance that you should have such a knowledge as will 
enable you to act with safety, in the different circum- 
stances in which that right may be exercised. Let me 
here present you with a short summary of the doc- 
trine : — this stoppage can only be made by an unpaid 
seller or consignor, or by his agent, or other person in 
his right, or by a person who, in an equitable view, is 
to be held as seller or consignor, and where the buyer or 
consignee is bankrupt or insolvent, or, at least, changed 
in his circumstances ; nor is this right taken away by 
part of the price being paid, or by bUls being granted 
for it The notice of this stoppage may be given either 
by word or in writing, although it ought to be in writing, 
and it can also be done by judicial authority; but it 
must be given to the shipmaster, and not to the ship- 
owner, nor to the person to whom the goods are to be 
delivered; and it must be given while the goods are in the 
course of their voyage or journey, and before they have 
come into the actual possession of the party who was to 
receive them, or before that party has done any act in 
relation to the goods, which is held, in law, equivalent 
to his taking possession of them. 

5 In the matter of Wostzinibos, 1833; 6 B. Ad. 817. 
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I will^ immediately afterwards, consider in regard to 
delivering the goods, fvhich have heen so stopped, or 
landing ihem from the vessel at the termination of the 
voyage; but I would previously recommend to your 
serious attention what has been said, in this letter, as to 
the law of stoppage in transitu. 

I am, &c. 
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Port of destination — duty in taking a pilot — signals made for 
pilots — ^when no pilot can be got or be had — clause of genersd 
pilotage act — ^where vessel has to perform quarantine — port of dis* 
charge in hands of enemy — ^intercourse with port of destination 
prohibited — ^port of destination blockaded — if known to master or 
owners — knowledge not to be presumed — ^instance of— notoriety of 
blockade — ^instances of— knowing before sailing — when voyage not 
illegal — instances of — no excuse for not sailing' — instances of— 
breach of blockade — instances of— does not discharge from per- 
formance of contract — nor put an end to contract — ^master bound 
to have on board all papers and documents necessary — ^bill of 
health — licenses — ^general rule as to — when pratique must be 
received — ^instances of— vessel must be moored or anchored safely 
^—delivery of cargo — ^must be in terms of bills of lading — ^in good 
condition — responsibility of master— -cargo of grain — ^to whom cargo 
to be delivered — ^must adhere strictly to engagement with shippers 
— only to be delivered on production of indorsed bills of ladinj^ 
instances of wrong delivery— delivery to party presenting bill of 
lading indorsed in full or blank — ^bills of lading under conmtions — 
instances of— bill of lading to order of consignee or purchaser — 
may not be entitled to receive possession — ^instances of— bill of 
lading to agent of consignor — ^in hands of onerous indorser — when 
goods consigned for special purpose — ^instances of— in cases of 
doubt, how master should deliver — ^protest by master— use of— lav 
days — when they commence — ^particular place mentioned, or left 
to selection of master — ^instances of— protest on expiry of lay days 
— demurrage — rate of— when not due — ^what no defence, to claim 
of— goods m general ship not got out — rule as to demurrage — 
when action for, can be brought by master. 

Gentlemen, 

I may now assume^ that the voyage is drawing 
to a conclusion^ and that you are approaching your port 
of destination. Let us see, then, what is your duty in 
entering that port. 

In a previous letter, I have treated of the subject of 
pilots, and have given you the laws and regulations re- 
lative to their employment, although these relate, more 
particularly, to the employment of pilots on the coasts 
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and at the ports of this country. But you will recollect 
the general nUe, that, daring the voyage, and, more par- 
ticularly, in entering the port of destination, you must 
take a pilot on board, when the vessel is in the limits of 
a pilots' ' establishment, — or where, either by usage or 
the laws of the country, a pilot is required.^ This is a 
duty which you owe, not only to your owners, but also 
to the shippers and insurers, and which, for their in- 
terests, as well as for the safety of yourself and crew, 
you ought anxiously to discharge, — ^not only by taking 
on board a pilot at the place where, during the course 
of the voyage, a pilot is required by law or custom to 
be taken ; but you should not enter the port of desti- 
nation without having a pilot on board, or at least, with- 
out having made, and kept flying for the requisite space, 
the usual signal for a pilot, or without having used all 
due diligence, and adopted all practicable means for 
obtaining one. I need scarcely add, that, as a matter 
of course, you must preserve evidence in the log-book 
of having done so. 

But, put the case, that you have kept a signal ^ying 
for a sufficient, or moro than a sufficient, length of time, 
and that yt)u have used every endeavour to obtain a pilot, 
before entering the port of destination, and that owing 
to the tempestuous state of the weather, or some other 
unsurmountable cause, the signal is not observed, and 
no pilot comes off, aad the vessel cannot with safety 
remain in the offing, — what, then, are you to do ? The 
only answer is, that, if you are a person of competent 
skill, as a master, as the law presumes you to be, you 
are entitled yourself to conduct the vessel into port. 
This answer will be confirmed and illustrated by the 
following case, — which was an action upon a policy of 
insurance, at and from Liverpool to the ship's part or 
ports of discharge in Sierra Leone. The vessel arrived 
oflT the river Sierra JLeone, where there is a regular 
establishment of pilots, at three o'clock in the afternoon, 
and the master then hoisted a signal for a pilot ; but, at 
ten o'clock, no pilot having come on boai^, the master 
attempted to enter the river, and in doing so, the vessel 

1 Law «. HoaJasworth, 1797 ; 7 T. R. 160. 
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Struck the ground and was los^iS it was left to the jury, 
whether the master^ in enterxbg the harhour without a 
pilots did what a prudent man ought to have done under 
the circumstances, — and a verdict having heen found for 
the plaintiff. Lord Tenterden, Chief Justice, observed : — 
It may be conceived, that a vessel coming out of har- 
hour, must have a pilot, because the captain always 
has it in his power to procure one ; but it seems to 
me, that if the master of a vessel, arriving off port, 
'' use due diligence to obtain a pilot, he does all that 
*' can be required by law. Here, the vessel arrived at 
" Sierra Leone, about three o'clock in the afternoon ; 
'* the captain hoisted signals for a pilot, and at ten no 
pilot had come off. It seems to me, that, upon the 
evidence, the master did use due diligence to obtain a 
pilot, and having done so, it was competent for him to 
' exercise his discretion, — whether it were better to run 
the risk of entering the harbour without one^ or to 
wait till the following day for a pilot. Here, acting 
*' to the best of his judgment, he attempted to enter the 
" harbour without one, and, in so doing, the vessel was 
lost ; and, I think that the underwriters are liab1eu|pr 
a loss happening under these circumstances." Ahd 
Parke, Justice, observed : — " If a vessel sails to a port, 
'' where the establishment is such that it is not always 
possible to procure the assistance of a pilot, before the 
vessel enters into the difficultf part of the navigation, 
then, as the law compels no one to perform impos- 
" sibilities, all that I can require in such a case is, that 
" the master use all reasonable efforts to obtain one."' 

And, by section 56 of the General Pilotage Act, it is 
enacted, " that nothing in this act shall extend, or be 
" construed to extend, to deprive any person or persons, 
" of any remedy or remedies, upon any contract of 
insurance, or of any other remedy whatever, which he 
or they might have had, if this act had not passed, by 
reason or on account of no pilot, or of no duly quali- 
fied pilot, being on board of any such ship or vessel, 
" unless it shall be proved, that the want of a pilot, or 
of a duly qualified pilot, shall have arisen from any 

S Phillips V. Headlam ; 2 B. Ad. 383. 
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" refusal to take a pilol, or a duly qualified pilot on 
'' board, or from the wilful neglect oi the master of such 
" ship or vessel, in not heaving to, or using all practi- 
" cable means consistently with the safety of such ship 
" or vessel, for the purpose of taking on board any pilot 
" who shall be ready and oiSer to take charge of such 
" ship or vessel." 

If the vessel is obliged to perform quarantine, before 
entering the port of discharge, the cai^o must be 
properly aired, and taken care of during, that time. At 
the port of London, the practice is, in such cases, for 
the consignee to send down persons, at his own expense, 
to pack and take care of the goods, and if he omit to 
do so, and the goods are damaged by being sent loose 
on shore, he has no claim for compensation against the 
master.' But I apprehend, that, in general, and where 
there is no special usage to the contrary, it is the duty 
of the master, while the vessel is performing quarantine, 
to take the same charge of airing and attending to the 
cargo, as he must do during the course of the voyage. 

If the port of discharge should be found to be in the 
bands of an enemy, and part of the cargo woidd be seized 
on entering, although the other part of it would not be 
so seized, the master is at liberty to go to the nearest 
port, where the cargo can be landed with safety, provided 
it is so landed with the intention of sending on the part 
that would have been seized, to the original port of des- 
tination ; and should that part be lost, or destroyed by 
fire, in the interval, the underwriter will be liable.* 

Should all intercourse with the port of destination be 
prohibited, or should the importation of these particular 
goods not be allowed, the contract of affireightment with 
the shipper is not thereby at an end, but you will be 
entitled to return to the port of lading with the cargo, 
and the shipper will be liable for the freight.*^ 

If the port of destination is blockaded, and should the 
blockade have been known before sailing, this, of itself, 
will render the voyage illegal, both to the shippers and 

3 Abbot, 380. 

4 Dunlop e. AIUb, 24th November, 1785 ; M. 7097. 

5 Christy 0. Row, 1808; 1 Tannt. 300. 
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owners^ provided the blockade is a real and effective^ — 
not merely a nominal or a relaxed blockade ; and tbe 
act of sailing to a blockaded port« with an intention to 
break tbe blockade^ will have the same effect. But it is 
always a question of fact, which must be proved, whether 
or not the blockade was known to the owners or master 
before sailing ; and this knowledge will not be presumed, 
merely from the circumstance of the blockade having 
been oflScially notified to the government of this country, 
unless a reasonable time has elapsed, after that notifica- 
tion, before sailing, or unless the knowledge of the 
blockade can be traced to the master. Thus, in an 
action on a policy of insurance on goods, at and from 
Liverpool to Buenos Ayres, it was proved that the vessel 
sailed from Liverpool on the 4th of February, 1826, 
but, having received damage, put into a port on the west 
coast of Scotland, on the 19th February, to repair, and 
sailed from it on the 12th March ; in the interval, the 
master had gone to Greenock, and was absent five days : — 
the blockade of Buenos Ayies was notified in the London ' 
Gazette on the 18th February, and the insurance was 
effected on the 22nd of that month ; the vessel arrivlsd 
off Monte Video in May, and the master, on observing a 
number of ships together by night, dropped anchor, and 
waited till daylight for further information, when the 
vessel was taken by the squadron stationed for the block- 
ade of Buenos Ayres, and carried into Rio de Janeiro, 
where the cargo was taken out, and put into government 
stores : but there was no knowledge by the master of the 
existing blockade, till the ship came up to the blockading 
squadron by night : — the insured was found entitled to 
recover, because the knowledge of the captain was not to 
be presumed on the principle, that notice to a state is 
notice to all its subjects." 

But when a blockade has existed for such a reasonable 
time, as to make it a subject of general notoriety to neigh- 
bouring states, this will be sufficient to affect the subjects 
of these states ; and this knowledge must be presumed 
from reasonable gi'ounds of evidence. As, where, during 
a blockade of Amsterdam, a Bremen vessel was captured 

6 Harratt v. Wise, 6th July, 1829; 9 B. C. TlS. 
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on her voyage outward from Amsteidam, in breach of 
the blockade ; — it was held, that as the blockade existed 
in fact> and could not have been unknown to the vessel, 
she had been guilty of a breach of the blockade, although 
no notification of it had been made to the Hanse Towns.' 

However, if there is no intention, previous to sailing, 
of breaking the blockade, and the intention is, to 
inquire at some port of the blockading country, as to 
the continuance of the blockade, this will not be illegal, 
as there is no intention of violating the blockade. As, 
where a vessel was insured at and from Liverpool, to any 
port or place in the river Plata, with liberty, in the event 
of a blockade; or being ordered off the river Plata, to 
proceed to any other port, and there wait, or discharge. 
On the 11 th March, the vessel sailed from Liverpool, 
and was proceeding up the river Plata, to Buenos Ayres, 
where she met with a Brazilian frigate, below Monte 
Video, and was detained and sent into Monte Video, and 
after remaining for some time, was sent to Rio de Janeiro 
for adj udication. The notification of blockade of the ports 
in the river Plata, belonging to the government of Buenos 
Ayres, by the Emperor of Brazil, was published in the 
London Gazette, on the ISth February; — and, in an 
action on the policy, it was held, that, as it was a part of 
the original intention to inquire as to the continuance of 
the blockade, at some port of the blockading country, the 
voyage was not in contravention of the law of nations, 
and a vessel may lawfully clear out for the blockaded 
port.* 

If it was known at the time of entering mto the charter- 
party, that the port of destination was in state of block- 
ade, this will be no defence to the shipowner, for not 
sailing on the agreed-on voyage to that port ; and, there- 
fore, where a vessel was chartered to proceed to Terceira, 
which port was, at the time, in a state of blockade by 
the government of Portugal, and the blockade had been 
notified to the English government, so that the parties 
entered into the charter-party with an equal knowledge 
of its existence ; but there was no evidence of any under- 

7 The Adelaide; S Rob. 111. 
a Kagrlor «. Taylor, 6th July, 18S9 ; 9 B. C. 718. 
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Standing that the inaBt^ was to hreak the hlockade of 
Terceira, in order to deliver the outward cargo : — it was 
held, in an action on the charter-party, that no difficulty 
attending the performance of the contract can he set up, 
as an excuse for its non-performance.' 

What will amount to a hreach of hlockade, — whether it 
he a hlockade in law or in fact, — will depend on circum- 
stances. You may take a few examples of what, during 
the late wars, were held to he hreaches of hlockade, and 
which, should such an occurrence happen again, may 
guide you in such a voyage. For instance, it has heen 
held, that warning on the spot is sufficient notification of 
a hlockade existing in fact ; and that, in such circum- 
stances, a violation of the hlockade, hy the master, affects 
the ship, hut not the cargo, unless the owners of the 
cargo knew that the cargo was an intended violation of 
the hlockade ;* — that a master coming out of a hlock- 
, aded port, with a cargo, is liable ;* — that the drawing 
near to a blockaded port, with the determination to go 
close in under shore, though for the ostensible purpose 
of taking a pilot, is not allowed f — that a deviation to 
the vicinity of a blockaded port will not be admitted, if the 
master acts in such a manner as i^hows, that his doing 
so does not proceed from justifiable ignorance ;* — that 
this deviation into a blockaded port will be presumed to 
be in the service of the cargo, so as to produce a con- 
demnation of it;* — that if the master goes voluntarily 
into a blockaded port, the sale of the cargo, by compul- 
sion, in that port, will not be a sufficient excuse;" — and 
that even a neutral vessel in ballast, is not at liberty to 
proceed to a blockaded port, for the purpose of bringing 
away a cargo, purchased before the commencement of 
the blockade.^ 

But, although the port of destination be in a state of 

Medeiros v. Hill, 27th January, 1832; 8 Bing. 231. 

1 The Mercurius, Gardes, 10th Dec, 1798; 1 Roh. 89. 

2 Tbe Frederick Melke, Boyson, lOth Dec, l798; 1 Rob. 86. 

3 The Charlotte Christine, Petersen, Ist Angnst, 1805; 6 Rob. 101. 

4 The Adonis, 4th Sept, 1804 ; 5 Rob. 256. The Neutralitat, 9th May, 1805 ; 

6 Rob. 30. The Gute Erwartung, Gay, 30th October, 1805; lb. 182. 

5 The Alexander, I3th November, 1801 ; 4 Rob. 93. 

6 Byfield, Foster, 9th December, 1809; Edw. 188. 

7 Comet, Mix, 25th October, 1808; Edw. 32. 
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blockade, this> as you have afaready seen, does not dis- 
charge you from performance of your part of the charter- 
arty ; and certainly does not put an end to that contract 
or die conveyance of the goods, although it may operate 
as a temporary suspension in the performance of it. It 
is, therefore, die general rule, that, where the obstacle is 
of this temporary nature, the master is entitled to wait 
for the removal of it, so as he may deliver his cargo 
and earn his freight, unless the cargo be of a perishable 
nature, and cannot endure the delay .^ In such a case of 
a perishable cargo, there can be no doubt that the master 
is entitled to proceed to the nearest neighbouring port, 
where the cargo can be advantageously disposed of, for 
the best interest of all concerned, as this seems to fall 
under the case of necessity, which authorises the master 
to dispose of the cargo. 

Under the expression, to furnish the vessel ''with every- 
thing needful and necessary for the voyage," you are bound 
to procure, and have on board, all Uie papers and docu- 
ments which are necessary or required, for the proof of 
the property and protection of the ship and cargo, by the 
law of the countries from and to which the vessel is sailing, 
and by the law of nations in general, and by the treaties 
between these particular states.^ If the vessel has sailed 
from a suspected port, t)r if there is a general alarm at 
the port of destination, and a bill of health is required, 
before the vessel can be admitted, it is your duty to 
provide yourself with this necessary document; and 
should the vessel be excluded from her port of destina- 
tion, on account of her not being provided with this bill 
of health, you and your owners will be responsible-^ 
In like manner, also, during time of war^ it was neces- 
sary, in trading to certain countries, or with certain 
ports, to have a license or licenses, by which the trading, 
which would otherwise have been illegal, was legalised. 
As to these licenses, the general rules were — that the 
terms and conditions, upon which the license was granted, 
must be strictly complied with ; — that, when any quali- 
fication is inserted, that must be strictly conformed to; — 

8 Abbot, 600. 9 Abbot, 347. 

,1 Levy V. Casterton ; 1 Stark. 213. 
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that the party using the license must show that he was 
authorised to ohtain it^ and how he obtained it ; — but 
that any fraudulent alteration of the license avoids it^ 
even when the protection of it is claimed by a party 
innocent of the nraud ; — although when, by unavoidable 
accident, the voyage is delayed beyond the time speci- 
fied in the license, yet, should the license adventure be 
honestly pursued within any pari of the. period, the 
voyage is protected.* 

If the vessel is to proceed to a port at which there is 
a quarantine establishment, or at which the vessel must 
perform quarantine, it is a common condition, that the 
limning days are only to commence when the vessel is 
ready to unload, or has received pratique. In one case 
in which there was no quarantine establishment at the 
port of destination, nor any means of formally granting 
pratique, — the fact that the vessel was at liberty to 
unload by a certain day, was a sufficient proof that the 
vessel had received pratique.* 

When the vessel has arrived at her port or place of 
destination, the master must moor or anchor the vessel 
safely, according to the custom of the port or place, and 
make ready for delivering her cargo. That delivery 
must be made also, according to the custom of the port 
or place, either at a wharf, over the ship's side, or in 
boats. If, in the latter case, the goods in the boats 
should be lost in their way from the ship to the shore, 
the effect will be the same as if they had been lost 
during the voyage; and, therefore, if the goods are 
landed in boats, according to custom, at that port or 
place, and if the goods in the boats be lost by a peril 
of the sea, neither you nor your owners will be liable.* 
If, however, damage arises in the act of delivery, from 
sea-water, insufficiency of tackling, or carelessness of 
the crew, or the like, the merchant will have his claim 
of damages. 

The goods must be delivered in terms of the bills of 
lading, and in as good condition as they were received 

2 Park, 512.19. 

3 Bailey 0. De la Arrogave, 86th January, 1838 ; 7 A. E. 919. 

4 Johnson o. Benson, 1819 ; l B. B. 454. 
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on board ; unless, in signing the bills of ladings you 
have taken care to relieve yourself from responsibility, 
by writing, — " quantity and quality unknown," — " con- 
tents unsown," or " not liable for corruption." If the 
bills of lading bear the goods to be of a certain number 
and weight, you are responsible for the delivery of the 
same number and weight ; and if the goods have been 
received with the word " glass" marked on them^ you 
should use the precaution of satisfying yourself, that the 
goods are whole and sound before receiving them on 
board, — as, if delivered damaged or broken, you will be 
responsible, although, if you have not so satisfied your- 
self, that might have been done before they were received 
on board. In cargoes of grain, the exact quantity of 
which has to be ascertained by measurement, difficulties 
may arise, — from the effects of heat and moisture — or 
the motion of the vessel, — or from the variations in 
weights and measures, — whether any deficiency may not 
have arisen from these causes, or iiom actual embezzle- 
ment, which must be proved. 

Doubts may, however, arise, as to who is the proper 
party to whom the goods should be delivered. The 
general rule is the safe one, — that you can rarely be 
wrong, or incur responsibility, by adhering strictly to 
the terms of your engagement with the shippers.* When 
the bills of lading are made deliverable to the shipper's 
own orders, the usual practice is, to send one of the 
bills of lading unindorsed to the consignee, as intimation 
of the shipment, and another part, indorsed, to the 
shipper's own agent, to be delivered to the consignee, 
'on his complying with the condition upon which the 
consignment has been made, — as, by accepting bills for 
the amount The property of goods shipped on bills of 
lading in these terms, does not belong to the consignee, 
until he perform the conditions upon which he is entitled 
to possession of them ; and, therefore, a master cannot 
safely deliver the goods, unless upon production of the 
bill of lading, indorsed by the shipper, to whose order 
he became bound to deliver them. Of course, as a 
carrier merely, it is not for you to determine to whom 

6 Abbot, 337. 
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the property of the goods belong, nor is it necessary 
you should mix yourself up, with the nice questions 
that may arise as to the right of property in the goods. 
Your duty is, to make a safe and sure delivery to those 
entitled to it ; and you must, therefore, take care that 
the delivery is such, as to discharge you and your owners 
from all further liability. For this purpose, it is essen- 
tial when bills of lading are signed, deliverable to the 
shipper's, orders, that delivery should be made only ou 
production of an indorsed bill of lading. For instance, 
orders were sent to Russia, to purchase a cargo of com, 
with instructions to draw for the amount on a house in 
Loudon; the shippers in Russia informed the person 
from whom they had received the orders, that they had 
shipped it on his account, and that they had forwarded 
an indorsed bill of lading, to the house in London, and 
had drawn upon them for part of the price, and upon 
himself for the residue ; they also sent him an unin- 
dorsed bill of lading, and an invoice of the com, stating 
it to have been bought for his order, and on his account; 
the bills were dishonoured, upon which the shipper's 
agent in London delivered the indorsed bill of lading 
to the house there; but the shipmaster delivered the 
cargo to the peison who had sent the orders, and not 
to the house in London, pursuant to the bill of lading ; — 
in an action against the shipowners, for not delivering 
pursuant to the orders of the house in London, it was 
held, that the property did not vest in the person who 
sent the orders, absolutely, upon the shipment, but only 
subject to the condition that the bills were accepted ; 
and that as they were not accepted, it never did vest in 
him ; and that the house in London were, therefore, 
entitled to recover from the shipowners the value of the 
grain at the time it was delivered to him.* 

Take another case, which, though it was not an 
action against the shipowners, yet involved the question 
of an improper delivery bemg made by the shipmaster. — 
A consignor abroad received orders from his correspon- 
dent in this country, and shipped goods on his accoimt 
and at his risk, taking the bills of lading from the master 

6 Brandt v. Bowlbyi 18th Noyember, 1831 ; 2 B. Ad. 932. 
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6th April; — ^and it was held, that the third party — 
plaintiff or pursuer — was entitled to the sugars.; — be- 
cause, 1st, the planter had not parted with the property 
by delivering the sugars on board a ship, so employed, 
as above stated; — 2nd, nor by accepting the bill of 
lading, as drawn on the 4th April, by the captain, the 
planter being entitled to change iJie destination of the 
sugars, till he had delivered them or the bill ; — 3rd, and, 
that the letters to the shipowner did not show an inten- 
tion to consign the specific property to him ; and that, 
for these reasons, (strengthened by proof of intention 
in the planter's letter of the 4th April,) the indorsement 
to the third party passed the property.' 

These instances may show you, the care which ought 
to be exercised, in delivering the goods to the party who 
has legal right to them, and who is legally entitled to 
receive them; and I will immediately show you the 
course which, in these and other the like cases, ought 
to be followed. 

I have said, that, when goods are shipped to the order 

of the shipper, or , or assigns, delivery of the 

goods should not be made, unless to the party who can 
produce an indorsed bill of lading ; but goods may be 
shipped on bills of lading, taken to the oider, and on 
account and risk of a consignee or purchaser^ and yet 
he may have no right to receive possession of them, — ^he 
not having complied with the condition — as accepting 
drafts for the price — on which they were so shipped. 
As, for instance, parties sold wheat to purchasers, for 
which the purchasers were to pay by a draft on a London 
banker ; and the sellers delivered the wheat to a carrier, 
and sent a bill of lading to the purchasers ; but, before 
the wheat came to the purchaser's possession, the sellers 
took it again and sold it, because the purchasers failed 
to send a draft on a London banker ; and it was held,, 
that the purchasers could not pursue the sellers for de- 
livery of the wheat.* In a case already referred to,' the 
goods were deliverable to the shipper's own order, and 

1 Mitchell V. Eftdes, 5th May, 1840; 11 A. E. 888. 
2 Wilmhunt v. Bowker, 8th May, 1889; 5 Bing. N. G. 541. 

3 Brandt, ut tup. 
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an unindorsed bill of lading was transmitted to the pur- 
chaser^ and an indorsed part to the shipper's agent in 
London, to be delivered to the purchaser on his giving 
security by bills for the price; he refused to do so; 
but, after the shipper's agent had claimed the goods on 
arrival, the master delivered them to the purchaser, on 
his assurance that he was entitled to them as purchaser, 
and that they were shipped on his account, and to his 
order ; and the shippers were found entitled to recover 
the value of them from the shipowners* And, in another 
case now referred to,^ although the shipment had been 
made, and a bill of lading granted, deliverable to a 
person named, it was held that the shipper could attach 
conditions to the consignment, or even revoke it, before 
the bill of lading, or the goods, were actually delivered 
to the consignee. 

Where goods have been consigned to an agent of the 
consignor, without being for any special purpose, it may 
often turn out to be a difficult question, — depending upon 
the state of accounts between the principal and agent, — 
whether you can be safe m delivering the goods to the 
agent. These are matters which it is not to be expected 
you are to enter into ; but if the agent has indoised the 
bill of lading for value, there is no doubt that the onerous 
indorsee is entitled to receive the goods, independently 
of the shippers, unless he had notice of some circum- 
stance to prevent him from honestly and fairly accepting 
of the indorsation.*^ Where, however, the consignment 
has been made for a special purpose, or to cover ad- 
vances previously made by the agent, he acquires a 
special property in the goods, from the time of delivery 
on board ; and you are answerable to him for delivery. 
As, where a manufacturer at Newcastle consigned goods 
to his agents in London, specifically to meet a bill drawn 
upon them, and transmitted to them a receipt signed by 
the mate of the vessel, acknowledging the goods had. 
been received on board to be delivered to them ; — it was 
held, that the appropriation of the goods was complete, 
and that the shipowners were liable, in delivery, to the 

4 Mitchell, ut tup. 
5 Cuming v. Brown, 6tb May, 1808; 9 East. 506. 
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consignees.* Where, also, bills of lading to the shipper's 
orders, indorsed in blank, were forwarded to the con- 
signees, — a banking-hoase, — in security for advances 
agreed to be made to the consignors, and the consignors 
having become bankrupt, their assignees claimed and 
obtained the goods from the shipmaster; but it was 
held, that he was liable to make delivery to the con- 
signees.7 And, where goods were shipped, and bills of 
lading signed and transmitted to a factor, and it was 
proved, by the correspondence, to have been the inten- 
tion of the principal to vest the property in the factor, as 
a security for previous advances made by him, — ^it was 
held, that the factor had acquired a special property in 
the goods as soon as they were shipped on board, and 
that he was entitled to sue. the master of the ship for 
them.® 

But, neither you nor your owners are called upon to 
investigate or decide upon the right of the party who 
may be best entitled to the goods. You are merely the 
carrier — a middleman — who has undertaken to deliver 
the goods, in terms of your engagement in the bill of 
lading, and to make delivery in terms of it ; and, when 
you do so, the shipper has very little ground to complain. 
Should the person to whom the goods were to be de- 
livered, and who holds the bilt of lading, have failed, or 
be notoriously insolvent, you should deliver to the per- 
son whom the consignor has duly authorised to receive 
them, under a guarantee to relieve you of all responsi- 
bility in doing so. If the shipper has indorsed the bills 
of lading to different persons, you will be warranted in 
delivering to the person to whom he has first made the 
indorsement* Should two or more parties claim right 
to the goods, these should be delivered to the one who 
can give you the best security, upon which you can rely, 
to indemnify you against the consequences of your so 
delivering them. And should none of these methods be 
practicable, or should the goods be stopped in transitu 
by the shipper, or should a holder of a bill of lading not 

6 Evans «. Nicholl; 4 Scott, N. C. 43. 

7 HaiUe «. Smith, 1795; 1 B. P. 613. 

8 Anderson v. Clarke ; 2 Bing. SO. 

CaldweU «. BaU; 1 T. R. 205. 
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appear during the lay-days, you ought then to deposit 
the goods with a wharfinger or warehouseman, in your 
own name as master, in security of the freight and 
charges. . In any of these ways, you can free yourself 
and owners from all responsibility as to the goods, or 
from any question as to the party best entitled to them.* 

It is usual, on the arrival of the vessel at her port of 
discharge, for the master to take to a protest against wind 
and weather, as it is called, in presence of a notary 
public, or a British consul, where there is no notary. 
This protest is merely a narration, from the master's 
information, of the particular occurrences of the voyage, 
— of the storms or rough weather which have been 
encountered, — of the accidents which may have occurred, 
— and of the probable damage which may have been 
sustained from these causes. However proper and neces- 
sary it may be for you thus to protest, and whatever 
credit may be given to an instrument of protest, when 
free from all suspicion, amongst merchants and under- 
writers, yet these protests are not received in the courts 
of law in this country, as evidence for you or your 
owners, although it may be used as evidence against 
you ; and, therefore, you should be prepared to support 
the statements in it, by the evidence of your log-book, 
of yourself and mate, or some other of your trustworthy 
seamen.* 

Before proceeding to the subject of freight, in the 
next letter, I may here notice the lay-days allowed at 
the port of discharge, and the demurrage that may be 
incurred there. 

Referring to what I have already said, as to the man- 
ner in which the layrdays may be mentioned, — where 
a certain number of lay-days are stated in the bill of 
lading, or charter-party, and what is to be understood 
when the usual ordinary lay-days only are allowed, — 
it is necessary for you to bear b^ mind, that the lay-days 
only commence from the time of the vessel's arrival at 
the usual place of discharge in the port, and not from 
the time of her arrival in port merely;' and that if the 

1 Abbot, 337, MO. 2 Abbot, 880. 

3 Brereton o. Chapman ; 7 Bing. 639. 
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usual place of discharge be in a dock« the lay-days com- 
mence from the time of her arrival in the dock« and not 
of her coming to her berth.* 

A particular place may be stipulated for the delivery 
of the cargo> or one of two places may, according to 
circumstances, be left to the selection of the master; 
and, where the former is fixed, the lay-days — as in the 
case of the vessel's arrival at the usual place of discharge 
in a port, or her arrival in a dock — ^will run from the 
vessel's arrival at 'the place so stipulated ; and, in the 
latter case, from the arrival of the vessel at that place 
which the master has selected. Thus, where it was 
agreed to convey a cargo to Oporto, and if the river was 
in possession of an enemy, to unload at Foz, outside the 
harbour, or at some other port near the bar, where the 
vessel could lie in safety ; the freight was to be £475, 
or, if the vessel could not enter Oporto, and discharge 
there, only £300 ; twenty-five working days were to be 
allowed for unloading, to commence when the ship was 
ofiT the castle of Foz, or other point where she was to be 
discharged, — to continue whilst there, — to cease if blown 
off the coast by stress of weather, — and to recommence 
when again at anchor at her station ; — the vessel arrived 
at Foz on 3rd June, and, an enemy being in possession 
of the river, commenced unloading there ; the vessel was 
detained there, partly for the freighter's convenience, 
and partly by being obliged to slip her cable in bad 
weather, till 25th August, — and, by that time, had dis- 
charged seven-eighths of her cargo; — the enemy had 
then quitted the river, and the vessel entered Oporto, 
and discharged the remaining part of her cargo : — ^in a 
question under the charter-party, as to the commence- 
ment of the lay-days, it was held, that, by the charter- 
party, they were to commence at the castle of Foz, or 
other point, where the vessel was to be discharged, — to 
cease if the vessel be blown off the coast, — and to com- 
mence again on her regaining her station.*^ 

On the expiry of the lay-days, either fixed, or usual 
and customary, at the port of discharge, it is prudent 

4 Brown v. Johnson, 13th Jane, 1842 ; 10 BL W. 331. 
5 Gibbons v. Buisson, 17th Noyember, 1834; 1 Bing. N. C. S83. 
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and proper to take a protest against the consignee^ or 
other party receiving delivery of the cargo^ intimating to 
him, — the date of the vessel's being ready to discharge, — 
the number of days allowed for unloading, — the date of 
the expiry of these days, — and that the vessel then com- 
mences to lie on demurrage, — so as to fix with certainty 
the precise days, and avoid future dispute asr to these. 
The rate of demurrage per day is usually fixed at a cer- 
tain sum in the charter-party or bill of lading, and this 
rule is to be taken as the measure of the compensation 
to be allowed ; but it is open to the shipowner to show 
that more expense and loss has been incurred, and to 
the freighter to show less has been incurred.* But, when: 
the stipulation is, that the vessel is to be unloaded within' 
the usual and accustomed time, and the vessel arrived 
in the docks, but, owing to the crowded state of the 
docks, could not get a berth for a considerable time, — > 
the merchant will not be answerable for a delay of 
this sort, — although, by bonding the goods, and imme- 
diate payment of the duties, they might have been landed 
in a much shorter time.' it will be no defence, however, 
to this claim for demurrage, that the goods could not bei 
landed without a special order from the Lords of the 
Treasury, — it being the duty of the merchant to obtain 
such an order f or that the delay in completing the un- 
loading, was caused by an improper act of the custom- 
house oflicers.' 

In the case of a general ship, however, where the 
shippers are allowed a certain number of days to take 
out the goods, — it may often be impossible, that particular 
goods can be got at, to be discharged within that time ; 
and although it was once held, that, notwithstanding it 
was not the fault of the merchant, but of the master 
himself, that his goods were not got out, until other 
goods which lay above them, were got out, still the mer- 
chant was liable in demurrage ;^ yet, the better opinion, 

6 Hoorsom v. Bell, I8I1 ; S Camp. 616. 
7 Rogers v. Forrester, l8ll;-2 Camp. 483. Biirmaster o. Hodgson, 1811. 

lb. 488. 
8 HiU V. Idle, 1815; 1 Stvk. IIL 
9 Bessey o. Evans, 181ft; 4 Camp* 13L 
1 Leer o. Yates, 1811; 8 Taonti 387. 
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— and an opinion more agreeable to common-sense^ — 
seems now to be that, " if a consignee cannot get bis 
" goods, because somei)ther person's goods present him, 
*' he is not liable for the delay of the vessel ;"' and that, 
if the goods of the particular consignee are not ready 
for discharge at the time of the ship's arrival, he must 
** have a reasonable time for removing theopi after they 
are so. If, in such a case, using reasonable despatch, 
he cannot clear them, within the stipulated period, 
from the ship's being ready to discharge her cargo, 
generally, he will not be liable for demurrage, till the 
expiration of such a reasonable time ; but when it is 
expired, he will be liable, though the stipulated period, 
if computed from the time when the discharge of his 
own goods could have commenced, was not at an end."' 
As master, you cannot maintain an action in your 
own name, — ^where the goods have been delivered to a 
consignee, under a bill of lading, ''on payment of 
freight," — against the consignee, on any implied or un- 
derstood agreement or contract, on his part to pay 
demurrage;^ — ^although this might be easily obviated, 
by inserting, on the margin, that a certain number of 
days is to be allowed for unloading, or demurrage paid, 
at a certain rate per day.' 

I am, &c. 
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Freight— earning of— goods must be carried to port of destination 
—vessel disabled — goods damaged — ^voyage divided— entire voyage 
—rateable freight — goods received at intermediate port — or car^ 
ried on by shippers — abandoned to insurers — ^voyage not com- 
menced — slump fireight — must load to actual tonnage of vessel— r 
voyage on time — risk of duration — ^freight paid beforehand — ^if, can 
be recovered back — ^instances of— when it can be recovered — ^in^ 
stances of— where no freight can be claimed — ^instances of— when 
freight insured can be recovered from insurers — ^when risk at- 
taches — goods not on board — ^instances of-— goods on bo^d — or 
contract for putting — how contract may be proved — ^parties liable 
to payfreight— consignee— consignor — ^purchaser takmg underbill 
of lading — exceptions — instances of— liability of consignor — how 
discharged — bills taken for freight — ^payment of freight — mode 
of— lien for — on goods of sub-charterers — ^no lien for demurrage, 
&c. — how ae[reed to be discharged — goods damaged— can mer- 
chant abandon goods for freight — dead freight — primage and 
average. 

Gentlemen, 

I now proceed to the important subject of freight. 
You are, of course, aware, that freight is not only the 
subject of contract, as to the conveyance of goods, but 
that it is commonly also the subject of insurance ; and, 
therefore, while you must be intimately acquainted with 
the nature of freight, in regard to the former, you should, 
at the same time, be well acquainted with it in regard to 
the latter also. Let us attend, then, in the first place, to 
the earning of freight. 

All our writers on this subject agree in this general 
rule, that the freight cannot be earned unless the goods 
have been carried, — that the whole voyage must be 
completely performed, —and the goods delivered at the 
agreed-on port of destination, — to entitle the owner to 
his freight.^ If, therefore, the goods have been carried 

1 Abbot, 406; Holt, 429. 
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to their place of destination^ and delivered there, the 
shipowner hecomes entitled to his whole freight, unless 
in so far as he has heen prevented from completing the 
voyage, and delivering the goods, hy some of the perils 
insured against, or hy other unavoidahle accident. And 
this full freight will he due, although the vessel may 
have heen lost or disahled during the voyage, so as to he 
unahle to complete it, provided the goods are saved, and 
either carried on to the port of destination, or accepted 
by the merchant at a place short of that destination, 
without requiring them to be carried on to that port. 
Where the ship is disabled by the perils of the sea, and 
can be repaired, the master can retain the goods, until 
his own ship be repaired, and in a state to carry them 
on ; or he may hire' another vessel, and send the goods 
on to the port of destination ; and, in either case, the 
full freight will be due, although the goods may have 
been carried, in that substituted ship, at a less rate than 
the original freight. But, if the merchant appear, and 
insist on the goods being delivered to him at Uiat inter'- 
mediate port, without requiring the master, who is able 
and willing, to carry them on to the destined port, and 
so prevents him from fulfilling his part of the contract^ 
which he has a right to insist on doing, the whole freight 
is due.* 

If the goods arrive at the port of destination in a 
damped state, arising either from their own inherent 
corruptibility, or from the perils of the sea, and these are 
received by the merchant, or given up by him to the 
underwriters, the whole freight will be due, and he can- 
not set off the damages against the claim for freight ; 
nor will the merchant be allowed to choose the part of 
the goods which is not damaged, and to reject the 
damaged part.' The right of the merchant to abandon 
the goods for the freight will be afterwards considered. 

Where the voyage is divided into distinct parts, as an 
outward and a homeward voyage, or from port to port, 
and freight is to be paid for each distinct part, or so 

S Luke o. Lyde, 1759 ; 2 Burr. 887. Hunter v. Prinsep, 1808 ; 10 East. 

878. Shipton v. Thornton, Ist Dec. 1838; 9 A. £. 314. 

3 Lutwedge e. Gray, 23rd Feb. 1733 ; 1 C. S. 119. 
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much per months and the vessel is lost on the homeward 
voyage, or after some parts of the voyage are performed, 
the freight will he due for the outward voyage, or for 
those parts performed.* But if the whole is one entire 
voyage, and the vessel is lost on the homeward, or last 
part of the voyage, no freight will be due ;* and if the 
freight is stipulated to be paid at so much per ton, per 
calendar month, and what is earned at the time of the 
vessel's arrival at the first destined port abroad, to be 
paid within ten days after arrival, and the vessel is lost 
before her arrival at that port, no freight will be due.* 

But it may happen that, although the whole voyage 
has been performed, part only of the cargo has been 
delivered to the merchant ; or, although the whole goods 
have been received by the merchant, the vessel has not 
performed the whole voyage ; and, in such cases, freight 
will be due, either according to the quantity of goods 
delivered, or the proportion of the voyage performed. 
In the former, where the freight is to be paid at so much 
per ton or bale, and the whole number agreed on has not 
been brought, the merchant must pay for the number 
actually brought.^ As, for example, — a vessel laden 
with seventeen keels of coals, was chartered for a voyage 
from South Shields to Hamburgh, and the freight, at so 
much per keel, was payable on delivery of the cargo ; — 
the master sailed for Hamburgh, and arrived at Cux- 
haven, so near to Hamburgh that the voyage might have 
been completed in the course of the day ; but, being pre- 
vented by the commander of his Majesty's ships from 
proceeding to Hamburgh, which the French forces were 
then approaching, the merchant's correspondents desired 
the master to sail to Gluckstadt, and there deliver the 
cargo : seven keels and one chaldron were there delivered 
into lighters that were sent, and the vessel staid long 
enough to have delivered the whole quantity, had lighters 
been sent to receive it ; — ^but the master was ordered by 
the British consul, and the commander of his Majesty's 

4 Mackrell v. Simond ; Abbot, 464. De Silvalle v. Kendall, 18th April, 

1815; 4M. 8.37. 

S Mashiter v. BuUer ; 1 Camp. 84. 

6 Gibbon v. Mendez, 6th Nov. 1818; 2 13. A. 17- 

7 Holt,43<l. 

25^ 



294 MANUAL FOR SHIPMASTERS. 

ships, to return to England, — the French having entered 
Hamburgh, — which he did, and landed the rest of the 
cargo at Shields : — it was held, that the master having 
been prevented, by one of the restraints excepted in the 
charter-party, from delivering the whole cargo, he was 
entitled to a rateable freight mr the quantity delivered.^ 

In the event of the master being unable or unwilling to 
proceed and complete the voyage, and the shippers either 
receive the goods from the master at the intermediate 
port, or themselves carry them on to the port of destina- 
tion, the master will be entitled to a rateable proportion 
of freight, according to the portion of the voyage per- 
formed. Accordingly, it was held, in two of the cases 
already referred to,^ where the merchant took the goods 
without requiring the master to carry them on, and 
where the merchants themselves brought the goods on 
to the port of destination, that the master was entitled 
to a rateable freight, according to the portion of the 
voyage performed. In another case, the vessel had 
been taken, carried into France, and condemned there, 
and the cargo sold ; but restitution being awarded, the 
proceeds were remitted to the merchants, and freight was 
found due for the proportion of the voyage which was 
performed.^ And in another case, the vessel was stranded, 
and the shippers abandoned to the underwriters, who 
took possession of the greater part of the cargo, and 
sold it ; the master was found entitled to such propoition 
of the freight as might correspond to the part of the 
stipulated voyage which the vessel had performed, and 
to the quantity of goods delivered.' 

The right to the freight only commences when the 
essel breaks ground, and has actually begun her voyage ; 
so that, if she should be lost before doing so, and, even 
after part, or the whole of her cargo is on board, though 
without any fault on the master's part, she be prevented 
from actually commencing her voyage, there will be no 
claim against the shippers for freight.' The recovery of 

8 Christie v. Row, 1808. 9 Luke v. Lnt wedge, ut tup, 

1 Baillie o. Moadigliani ; 1 Park, 1 16. 

2 Wilson V. Bennet, lUth Bfarch, 1809 ; F. C. 86. See also Mitchell o. 

Darthez, 30th January. 1836; 2 Bing. N. C 656. 
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the freight from thfe underwriters, under a policy of insur- 
ance, is a different question, which I will come to by 
and by. When the vessel does not commence the voy- 
age, any expense of preparing to receive the cargo, or 
of loading it, must be lost to the owners ;* and, as I 
have already said, in order to entitle the shipowner to 
his full freight, the voyage must be completed, and the 
cargo delivered. So, therefore, where, by the charter- 
party, the master was to deliver the outward cargo at 
Naples, and, having done so, the freighter was to provide 
a return cargo, and pay a sum on delivery of the outward 
cargo, as earned for outward freight; but the outward 
cargo was seized by the government at Naples, and the 
master was thereby prevented from delivering it to the 
consignees of the merchant; — it was held, that the 
merchant was not liable to pay the outward freight.* In 
like manner, under a charter-party, the freight, at so 
much per calendar month of the voyage, was to be paid 
on the arrival and discharge of the vessel, at her destined 
port in Great Britain ; the vessel sailed on the voyage, 
and, before her arrival at the outward port, was, without 
the fault of the master or crew, wrongfully seized by per- 
sons unknown, and sent to London, and there detained, 
but afterwards liberated and restored to the owner ; alter 
making the necessary repairs, and properly fitting, vic- 
tualling, and manning her, he gave notice to the freighter, 
and offered to prosecute and complete the voyage, re- 
quiring him to furnish the necessary directions for that 
purpose, which he refused to do, or to pennit the vessel 
to pursue the Voyage, and wholly renounced the charter- 
party, and discharged the owner from further prosecuting 
it ; — in an action against the freighter, for the computed 
amount of the freight, it was held, that the freight being 
only payable on the arrival and discharge of the ship at 
her destined poit in Great Britain, an offer by the owner 
to perform the voyage, and a refusal by the freighter, 
were not equivalent to actual performance itself, and, 
consequently that the owner was not entitled to recover 
the freight.* And, in a case already referred to, the 

4 Curling v. Long, 1797; 1 B. P. 632. 

5 Storer v. Gordon, 28th November, 1814; 3 M. S.308. 

6 Smith V. Wilson, 8 East. 437. 
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freighter, by the charter-party, agreed to pay freight for 
the use of die ship, at a certain rate per ton, per calendar 
month, during Uie term of six calendar months at 
least, and so in proportion for a less time than a whole 
month, and at the like rate for such further time, and 
until her final discharge in London, or up to the day of 
her being lost, captured, or last seen or heard of, — such 
freight to be paid to the master in cash, in the following 
manner : — so much as might be earned at the time of 
the arrival of the ship, at her first destined port abroad, 
to be paid within ten days after such arrival : — the vessel 
was lost by perils of the sea, before her arrival at her 
first destined port, and it was held that no freight was 
due.' 

If a slump sum is stipulated, as the freight of an entire 
ship, or of a distinct portion of a ship, for the whole 
voyage, the full sum is due, though the merchant may 
not have laden goods to the full extent. If the freight 
is so much per ton, according to the tonnage of the 
vessel, the freighter must pay freight for the actual 
niunber of tons which the vessel is capable of contain* 
ing, and not according to the number of tons mentioned 
in the resistry. As where a vessel was described as 
being of the burden of 261 tons, or thereby, and the 
charter-party was for a full and complete cargo, at a 
rateable freight; — it was held, that the loading of 
goods, equal in number of tons to the tonnage described 
in the charter-party, was not a performance of this 
agreement, but, that the measure of a full and complete 
cargo is, such a number ot tons as the ship can without 
injury carry f and if the agreement is to pay a certain 
rate of freight for each cask or bale, the merchant must, 
in the first place, pay according to the number of casks 
or bales actually shipped or delivered, although the 
whole number agreed on may not have been brought, 
the merchant having his action of damages.' 

When the freighter is to pay a certain sum of freight 
by the month, week, or other portion of time the voyage 

) Gibbon «. Mendez, ut tup, 

8 Hunter v. Fry, 28th April, 1819 ; a B. A. 42L 
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may occupy, the risk of the longness or shortness of the 
duration falls upon the merchant ; and should no precise 
day he fixed for the voyage commencing, it will he held 
to commence on the day the vessel actually hreaks 
ground, and sails on her intended voyage, — to continue 
during the whole course of the voyage, — and also during 
any unavoidable delays, not caused by the neglect or 
misconduct of the master or owners, or by such other 
causes as will suspend the contract of affireightment for a 
particular period.^ It is no answer, therefore, to an action 
for freight for twelve months, to say, that the vessel was 
not made duly tight and strong, and had been compelled 
to stop at Portsmouth to repair, in consequenee of which 
the master had been delayed in the receipt of his cargo ; 
— because the court held, that the freighter had accepted 
the ship, in the condition in which she was, immediately 
after the charter-party, by putting his goods on boards 
and because the shipowner had performed the voyage, 
though imperfectly, — from which imperfect performance, 
if the merchant had received any injury, he had his 
action of damages.' So also, where a vessel, freighted 
on time, was captured, confiscated, and detained some 
weeks; but when liberated, she took in a new cargo, 
and arrived ; — freight was held to be due for the whole 
time — as for a voyage never discontinued, and as if the 
detention had arisen from cotitrary winds or embargo.* 
And where the freighter was to pay so much per month, 
for six months certain, and so in proportion for any 
longer time he might keep the ship ; and she was to be 
kept in repair by the owner during the voyage ; certain 
repairs were necessary, which occupied four weeks ; but 
the freighter was held not entitled to deduct that time, 
in calculating the freight he had to pay.^ In a voyage 
on time, the month is a calendar, not a lunar month ;* 
and, unless in voyages on time, the risk of the duration 
of the voyage, in all other cases, lies upon the owners 
themselves.* 

Although the general rule is, that freight is only 

1 Abbot, 413. 2 Havelock V. Geddes ; 10 East. 555. 
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demandable after the voyage has been performed, and 
the goods delivered, yet there is nothing to prevent par- 
ties from making an agreement, that the freight is to be 
paid, unconditionally, beforehand, without regard to the 
completion of the voyage, or that an advance of money 
shall be paid beforehand to the owner, which may or 
may not be deducted from the freight, according to the 
vessel's arriving safe, or otherwise ; provided, either this 
appears from express words, or the understanding of the 
parties is sufficiently intelligible. As, where the contract 
lor the conveyance of the goods was verbal merely, but 
the broker who freighted the ship, told the shipper that 
the freight of goods from London to the Cape was £6 
per ton, if paid in London, and £7 if paid in the Cape^ 
and the shipper preferred the contract at £5 per ton ; — 
soon after the vessel sailed, the broker called upon the 
shipper for payment, who promised to call and pay it on 
the following Monday ; but the vessel was lost; and, in 
an action for payment of the freight, — it was held, that 
the meaning of the agreement was, that the money 
should be paid at all events, upon the delivery of the 
goods on board the ship at London; the Lord Chief 
Justice observing, — " there is no doubt that a man may 
" agree to pay money on the delivery of the goods on 
" board the ship, call it what you will."^ In like man- 
ner, where a charter-party bore, that £120 were to be 
paid for the freight of the outward cargo, at Maranham, 
and as much cash as might be found necessary there, for 
the vessel's disbursements, to be advanced by the mer- 
chant or his agent, to the master, free from interest and 
commission, at the current exchange of the place, and 
the residue of such freight to be paid on delivery of the 
homeward cargo in Liverpool : — the vessel was lost by 
capture on the homeward voyage, — and it was found, 
that the merchant was not entitled to recover, under the 
charter-party, money advanced by him for the vessel's 
disbursements at Maranham.^ And, in another case, the 
freighter was to pay the owner, for the voyage, £1 per 
ton, per month, on the vessel's tonnage, — to pay four 

7 Andrew v» Moorhouse, 1814; 6 Taunt. 435. 
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months of such hire in advance^ — and, at the end of six 
months, two farther months' pay, and so on in every 
succeeding two months, and the balance due at termina- 
tion of such hiring, in cash, or approved hills ; and, 
farther, if the vessel should he lost or captured, the 
freight, by time, should he payable up to the time she 
was lost or captured, or last heard of: — the vessel was 
lost before the expiration of the four months, for which 
payment had been made in advance ; and in an action 
by the freighter, to have the money so advanced returned 
to him, his claim was rejected.' 

But in a case in which the bills of lading bore, — some 
of them, " freight for the said goods being paid in Lon- 
don," — and others, '* the shippers paying freight for 
the said goods, in London," — and these were the only 
evidence of the agreement ; the vessel was lost on the 
voyage; and, in an action by the owner against the 
shippers, on an implied promise to pay him a certain 
sum of money on the shipment of Uie goods, — it was 
held, that the words quoted meant no more than that 
the freight should be paid in London, instead of Lisbon, 
and did not dispense with performance of the voyage ; 
and that if the shipper had paid the freight upon the 
shipment of the goods, he might have recovered it back.* 
And where, by charter-party, one-half the freight was to 
be paid on right delivery of the cargo, the other by bill 
on London at four months, and the captain was to be 
supplied with cash for the ship's use, in pui*suance of 
which he drew a bill which was accepted and paid ; the 
vessel was lost on her homeward voyage; and it was 
decided that this bill was a loan to be reimbursed by 
the shipowners, and being no part of the freight, could 
not be recovered by the merchant from the underwriters, 
under an insurance upon the ship and all the goods on 
board.* 

But, besides the instances already given, in which na 
freight will be due, there may be other cases, in which- 
also, there will be no claim for any part of the freight. 

9 Saonden v. Drew, 27th April, I8S3 ; 3 B. Ad. 445. 

1 Muhiter o. Buller, 1807; 1 Camp, 84. 
2 Manfield «. Maitland, 23ra June, 1831 ; 4 B. A. 583. 
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For instance,— on a homeward voyage, the vessel re- 
ceived damage, put into a port to repair, — and part of the 
ca^o was sold to defray the expenses; thereafter she 
was captured, recaptured, and sent into St. KittsV where 
she was driven cm shore and wrecked, hut the remaining 
part of the cargo was saved, and sdd under warrant of a 
magistrate, and the proceeds remitted to the shipowners^ 
who claimed retention of it for the freight of that part 
of the voyage performed ; hut it was held, that the cap- 
tain's conduct, in ohtaining an order for selling the goods^ 
and selling them accordingly, — which was an unnecesr 
sary act, and which disahled him from forwarding the 
goods, — ^was, in effect, declining to proceed to earn any 
freight, and, therefore, entitled the shipper to the entire 
proceeds of the goods, without any allowance for freight,* 
In another case, the vessel sailed, with a cargo of coals 
ibr Lishon, to a distant English port, to take convoy for 
the voyage, the freight heing payahle on the right deli- 
very of the cargo; at that {wrt, she was detained a con- 
siderahle time hy contrary winds; and, after having joined 
convoy, and received sailing instructions, these were re-* 
called, — the ports of Portugal heing shot against Britisb 
ships, hy the Portuguese govemmoit,^ — and the vessel 
returned to Spithead, where she remained for ahout two 
months, at the expiration of which time, the master foiw 
mally required the freighters to land the cargo; but 
they would not interfere, and he subsequently landed 
them, and they were sold by consent of all parties, with- 
out prejudice to either party ;-:rin an action by the master 
against the merchant for freight, for the proportion of 
the voyage performed, and for the detention of the ship, 
the court held, that he was not entitled to recover, — the 
parties having entered into a special contract, by which* 
freight was made payable in one event only, — that of a 
right delivery of the cargo, according to the terms of the 
contract, and that event had not taken place/ And, in 
another case, a vessel was on a voyage from Charleston 
to a port in Holland ; but, having received information 
sailing up the CHannel, of the British orders in councO, 

3 Hnnter «. Prinaep, 26th Noyember, 1808 ; 10 East. 378. 
4 Liddard v. Lopez, 7tli Febniaiy, 1809 ; 10 £aat. 826k 
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— for the capture and condemnation of vessels trading 
to ports at war with Great Britain, or from which the 
British flag was excluded, — the master hrought the ship 
to London, landed the cargo, and oflTered to deliver it 
to the shipper's agents, on payment of his freight and 
charges ; — it was decided, that the master had no claim 
for freight, there having heen no acceptance of the goods 
short of the port of destination, and no foundation for a 
promise to pay freight, pro rata itineris, (according to 
the proportion of the voyage.)* 

You know that it is a common practice for the owners 
also to insure the freight to which they may become en- 
titled, and before proceeding to the liability of parties, 
under the contract of affreightment, it may be as well 
to see, in what cases the value of the freight insured can 
be recovered from the underwriters. 

Here, the general rule is, (contrary to what is the 
rule as to the payment of freight,) that the risk attaches, 
under the policy, from the time the goods to be carried 
are put on board ; but the insured can only recover for 
the goods actually on board at the time of the loss, 
whether under an open or valued policy, unless there 
has been a regular contract or charter for the shipment 
of the whole ; and if the goods are not actually on board, 
there must be the same contract for the shipment of 
goods which were ready to be put on board, and which 
Qie vessel was ready to receive, so that the owners would 
have earned freight, had they not been prevented by 
some of the perils insured against.* A few examples 
will illustrate all the branches of this rule. 

Let us first take a case where there was no charter- 
party, or contract of affreightment. A vessel went out 
with a cargo to Hayti, which was to be bartered for 
other goods, to be brought back to Liverpool in the 
same vessel ; she arrived at Hayti, and part of the out- 
ward cargo was bartered for fifty-five bales of cotton, 
which were put on board, when the vessel was lost by 
the perils of the sea, with the remainder of the outward 
cargo on board ; but this, though damaged, was after- 
wards saved and exchanged for other goods, the produce 

5 Ofi^od V. Groning ; 3 Camp. 4/86, 6 1 Ftark, 65 ; 1 Arn. 202. 
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of the island ; — in an action against the underwriter cm 
freight, for the loss of the freight of the homeward voy- 
age, it was held, that the insured could only recorej: for 
the freight of the fifty-five hales of cotton on hoard.' 
This case was an open policy ; hut the same case came 
again hefore the court on a valued policy, and the same 
decision was given, — Lord Ellenhorough remarking, — 
*' In this case, as there was no contract under which the 
shipowner could claim freight, hut for the goods actu- 
ally shipped on the homeward voyage, the assured 
could have made no claim had this heen an open policy, 
*' hut to the extent of the actual freight on the miy-^ve 
" hales of cotton, which were shipped for this country, 
'' and of the premiums and commission thereon ; — the 
" question then is, — ^whether it makes any essential dif- 
'* ference that this is the case of a valued policy ; and we 
" are of opinion, on full consideration, that it does not"* 
Where, however, either the goods were put on hoard, 
from the carriage of which freight would result, or there 
was some contract, under which the shipowner, unless 
for some of the perils insured against, would have heen 
entitled to demand freight, — ^he will he entitled to receive 
the value of such freight imder the policy. As, for in- 
stance, — a vessel was chartered on a voyage and hack, 
at a certain freight upon the outward cargo; and, after 
delivering her outward cargo, the charterers were to pro- 
vide her a full cargo homeward, at the current freight, 
and this freight was insured; — while the vessel was deli- 
vering her outward cargo, and hefore any part of the 
homeward cargo was on hoard, the vessel was captiu'ed ; 
as the contract of aflreightment, imder the charter-party, 
was entire, — it was held, that the policy on the home- 
ward cargo had attached, and that the owners could 
recover from the underwriters.' In another case, on 
, an insurance on freight, at and from the port or place of 
loading, to the port or place of discharge, the vessel put 
into the former port, for the purpose of repairs, which 
were completed, and a full cargo purchased for the 
owner, and deposited in warehouses, seven miles distant, 

7 Forbes v. Cowie; I Camp. 390. 8 Forbet v. Atpinall; IS East, 323. 
HorncMtk o. Biuurt; 7 Eaat, 400. 
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ready to be put on board; while in the act of being 
got out of dock, the vessel received so much injury^ as 
to make her a total wreck, and an abandonment was 
necessary; — it was held, that the insured on freight was 
entitled to recover from the underwriters.^ And, under 
an insurance on freight, the shipowner is entitled to re- 
cover from the underwriters, the value of the benefit he 
would have derived from carrying his own goods on the 
voyage insured, if there had belen no loss.' 

The contract for the carriage of the goods may, in a 
question with the underwriters, be proved either by a 
written agreement,^ or it may be made out from letters 
only,* or by witnesses merely.* 

Let us now see, who are the parties liable to pay 
freight ; and, here, the general rule is, that the person 
who receives the goods, under a bill of lading, is liable 
to pay the freight of these goods, and that any one 
accepting delivery under a bill of lading, binding the 
consignor or consignee, or his assigns, to pay freight, 
becomes liable so to pay. It is another general rule, 
that, failing pa3anent of the freight being made by 
the consignee, or person receiving the goods, the con- 
signor, or person shipping the goods, remains liable for 
the freight ; but, it may now be taken as settled, that a 
consignee, or a purchaser from him, taking the goods 
mider a bill of lading, stipulating that the delivery is to 
be made to the consignee, or his assigns, he or they pay- 
ing freight for the same, becomes liable for the freight.* 

The only difficulties are, either, when the goods are 
received under bills of lading, which do not stipulate for 
payment of the freight, as a condition of receiving the 
goods ; or, where the party receiving them, does not do 
80 under, or in virtue of the bills of lading. Thus, — ^in 
regard to the former, — ^where goods were shipped on a 
bill of lading, to the charterers or their assignees, '^ he 
or they paying freight as per charter-party," which had 
been entered into with the shippers, and the bill of 
lading was indorsed to the party who had received the 

1 De Vauz v. J* Ansen, 8th Maj, 18S9 ; 6 Bing. N. C. 519. 

2 Flint V. Flemying, 23Td June, 1830 ; 1 B. Ad. 45. 

3 Truscott V. ChriBtie, 14th Nov., 1S20 ; 2 B. B. 321. 

4 Park V. Hebsoa; 2 B. B. 326. 5 Flint, ut tup, 6 Abbot, 421. 3. 
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goods» and these were delivered and entered in his name* 
without any demand of freight ; — it was held, that thQ 
contract for payment of freight rested on the charter- 
f>arty for the voyage and time stipulated, — and that 
there was no implied agreement to pay freight, as 
against the indorsee of the hill of lading.^ ' And — ^in 
regard to the latter — ^where the goods are received, not 
under the hill of lading, it was held, that, where the 
goods were received hy an individual, actiug only as 
agent for the shipper, and under instructions to do the 
best for them, that individual was not liable for the 
freight ;^ and where the goods have been delivered under 
the orders of the consignees, who were also chaiterers 
of the vessel, the person so receiving delivery was not 
liable for the freight, upon th§, ground of an implied 
promise to pay freight, unless it can appear, from the 
previous dealings and usage between the parties, that 
they had been in the habit of receiving goods in the 
same manner, and paying freight for them.® But, if the 
delivery is made under or in virtue of the bill of lading, 
though it be merely to a warehouse-keeper, as agent for 
the shipper, he will be liable for the freight;^ and the 
same holds, though the person receiving the goods should 
be the indoisee of the bill of lading, which conditions 
for the person named, or his assigns, paying freight.' 

But, although the goods may have been delivered 
without payment of the freight, or although the con- 
signee, or person receiving the goods, may not be able 
to pay freight, the consignor, or shipper is, in the 
general case, still answerable for the freight. As, where 
the master took a bill from the consignee drawn upon 
the shipper, for a balance of the freight, and the ship- 
per refused to accept of it, he was, however, found 
liable for that balance of the freight, upon the charter- 
party which had been originally entered into with him.' 
Where also, the goods had been delivered, but the mas- 

7 Moorsom «. Eymer, 28tb February. 1814; 2 M. S. 303. 

8 Ward v. Felton, 9th June, 1801 ; 1 £a»t. 507. 

WilBon V. Eymer, 8th February, 1813; 1 M. S. 167. 

1 Bell V. Kymer, 1814; 6 Taunt. 477. 

2 Cock«. Taylor, 1811-13; East. 399. 

3 Tapley v. Martens ; 8 T. B. 451. 
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ter could not get payment of the freight from the con- 
signee^ the consignor was held liahle for it ;^ and this 
obligation upon the shipper or consignor will not be dis- 
charged, under a charter-party, by the master delivering 
the goods to the consignee, without demandilig payment 
of the freight,* nor by the master taking a bill for the 
freight, which is afterwards dishonoured,*' unless he take 
that bill voluntarily, and for his own convenience, 
without insisting upon payment in cashJ Where the 
shipper is also the owner of the goods, his liability for 
the freight will still continue, though the master may 
have delivered them, without demanding freight, and 
that whether the goods have been shipped under a char- 
ter-party, or on a bill of lading for the shipper's account 
and risk, — the clause in the bill of lading being intro- 
duced merely for the benefit of the master and ship- 
owner, and the owner of the goods will not be discharged 
of his liability, by the neglect to obtain payment from 
the consignee.* 

Payment of the freight is generally fixed by the terms 
of the charter-party, where there is one; and where 
there has been no express bargain as to this payment, 
or the mode of makhig the payment, the master is enti- 
tled to detain the goods in his possession, until his 
freight be paid ; and he may land the goods at a wharf, 
and detain them there ; or where the goods have to be 
fanded in the King's warehouse, or in dock warehouses, 
under the revenue statutes, for payment of the duties, 
the master can enter them in his own name, by which 
he does not lose possession, nor is his lien discharged ; ^ 
and this right of lien extends over every part of the 
cargo, for the freight of the whole, where the whole 
belongs to the same individual.^ The master cannot, 
however, detain the goods on board, until actual pay- 
ment, but must allow the merchant an opportunity of 
examining their condition ; ' and, where there are sub- 

4 Christie v. Row, 1808; 1 Taunt. 300. 

5 Shepherd e. De Bemales, 1811; 18 East. 56S. 

6 Marsh v. Pedder, 9th July, 1815; 4 Camp. 26T. 

7 Strong v. Hart, 1826; 6 B. C. 160 

8 Domett V Beckfurd, TtH November, 1833 ; 5 B. Ad. 521. 

9 Abbot, ^0, 414; 6 Geo. 4, c. 112, { 45. 

1 Soldergreen v. Flight ; quoted 6 East. 628. 2 Abbot, 377. 
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freighters, the master can only claim from each, the 
freight agreed to he paid hy each to the original 
freighters.' The bankruptcy of the charterer, or his 
assignment or pledge of the goods, does not defeat this 
lien ;^ and the goods of the sub- freighters are liable to a 
lien, to the extent of the sums of freight due by each 
for his goods ;^ but the master is not bound, at his peril, 
to exercise this right of lien, or to insist on receiving 
payment of the freight before delivery of the goods ; 
and, if the goods are delivered, and the freight not paid 
by the consignee, the merchant-charterer may be after- 
wards sued for it upon the charter-party.* There is no 
lien for demurrage, or pilotage, or port charges, or for 
dead freight, or a sum of damages in consequence of 
not loading a full cargo ;^ but the goods of the charterer 
may be detained, not only for the actual freight of these 
goods, but for a sum agreed to be paid for the use and 
hire of the ship.® 

It will be unnecessary to trouble you with the few 
special cases, in which, from the very peculiar terms of 
the charter-party, this right of lien was held to have 
been excluded ; because, the exercise of this right is 
generally superseded by the special mode or manner in 
which it has been agreed the freight should be paid, the 
same as in the case of other liens, which may be ex- 
cluded by the special custom of trade, or by the special 
agreement for payment at a future period. As, for 
instance, where the freight is to be paid for by approved 
bills, at a certain date, in which event, the delivery of 
tbe cargo, and the granting of the bills, must take 
place at the same time, — or, rather, the bills should be 
placed in the hands of some confidential third party, to 
await the delivery,^ unless it appear from the charter- 
party or bills of lading, that the bills for the freight 
were to be granted be^Dre the delivery of the cargo ;* 
and, when payment is to be made by bills, delivery of 
the goods cannot be required, without, at the same 

3 Mitchensonv. Begbie; 9Bing. 190. 4 Abbot, S99. 

5 Faith v. East India Co , 29th June, 1821 ; 4 B. A. 630. 

Ctaiatie, ut tup. 7 Abbot, 286. 8 Faith, ut sup, 

Tates V, Railston; 8 Tannt. 293. Yates v. Magnall, lb. 302. 

1 Campion «. Colvin; 3 Sing. N. C. 17. 
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time, tendering the bilh.' But if a bill has been taken 
and negotiated, this will be held to be a discharge of 
the right of detention, and an implied consent to the 
merchants having the goods.' If, however, bills have 
been taken, and these are dishonoured, should any part 
of the cargo remain in the master's hands undelivered, 
he is entitled to exercise his right of lien over it.* 

Although the merchant can insist upon an inspection 
of the goods, before taking delivery of them, yet, if these 
goods are damaged, and the . merchant take delivery of 
them, without judicial authority, and without informing 
the master that he will not pay the freight, he will be 
liable for it, and will not be entitled to plead the damage 
sustained by the cargo, against a demand for the freight.' 
The remedy of the shipper, for the damages done to the 
cargo, if these damages have occurred through the fault 
or misconduct of the master, or where they arise from a 
breach of the charter-party, must be by a separate action 
against the owners. 

But the cargo may be so much damaged, as not to be 
worth the freight : can the merchant, in that case, aban- 
don the cargo for the freight ? This is a diflScult ques- 
tion to answer, and no case of the kind has occurred for 
decision in this country. It has been said, by high 
authority, that, — " As to the value of the goods, it is 
'' nothing to the master whether the goods are spoiled or 
" not, provided the merchant takes them ; it is enough 
'* if the master has carried them, for, by doing so, he has 
'^earned his freight, and the merchant shall be obliged 
to take all that are saved, or none ; — he shall not take 
some and abandon the rest, and so pick and choose 
*' what he likes, — taking that which is not damaged, and 
leaving that which is spoiled or damaged. If he aban- 
dons, he is excused freight ; and he may abandon all, 
though they are not all lost."' But the question of 
abandonment did not arise in that case, —and, as I have 
now said, no case has been decided in which the question 
of abandonment for freight has arisen, when the goods 
arrived at their port of destination. The true distinction 

2 Tate V. Meek, 1818 ; 7 Tatmt. 280. 

S Homcastle v. Farren, a4th April, 1820; 3 B. A. 497. 4 Abbot, 299. 

5 Abbot, 427. 6 Lord ManBfifild, in Luke «. Lyde, wt aup. 
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would seem to be, that, wher^ the goods have been 
damaged by the perils of the sea, or by their own natu- 
ral decay, or by a principle of corruption inherent in 
themselves, without any negligence or blame imputable 
to the master or mariners, the merchant must take the 
goods, and cannot, by abandoning them, relieve himself 
from payment of the freight. But where there has been 
a natural possibility for the master to have prevented the 
damage, the merchant may abandon,^ although this right 
never appears to have been claimed in this country.^ 

Where there has been an agreement with the mer- 
chant, to load a certain quantity of goods, and he either 
does not load the goods at all, or does not load the full 
quantity contracted for, a claim of damages thence arises, 
called dead freight.^ But this claim is not freight at all, 
and is only indemnification for the loss of the freight ; and, 
where there is a charter-party, the penalty in it may be 
taken as the measure of the damages ; or the owner may 
sue for damages generally, and, then, the actual loss sus^ 
tained by the want of the cargo, will be the extent of 
the damage.' There is no lien upon the goods shipped, 
for this dead freight.* 

It is always a stipulation in the bills of lading, that 
the party paying the freight, also pays " primage and 
average accustomed." The word "primage" is better 
known by the name of the masters hat-money, and 
means a small payment to the master, for his care and 
trouble, which he receives to his own use, unless he has 
otherwise agreed with his owners, and for which he can 
maintain action, although the freight has been separately 
adjusted, unless, by the agreement between the owner 
and the shipper, this claim has been excluded. The 
word " average," here used, refers to several petty 
charges, such as towing, beaconage, &c., which are to be 
borne, partly by the ship, and partly by the cargo. 
These two payments are regulated by the usage in dif^ 
ferent trades and voyages, and are often exchanged for a 
fixed sum, or a certain per centage on the freight' 

I am, &c, 

7 Holt, 433. 8 Abbot, 4S7. 9 Phillips v. ITodie, 1812; I5 East 547. 

1 Harrison v. Wright; 1 3 East. 343. 

2 Birley v. Gladstone, Isth November 1814; 8 M. S. 205. 

3 Abbot, 404. Holt, 420. 
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On arrival at a foreign port, master must lodge agreement, kc, 
with British consul, &c. — cannot discharge any of crew at British 
colony or plantation without previous sanction of British consul, 
&c., nor leave behind, without similar certificate — ^proof of having 
obtained such, lies upon master — when allowed to be left behind, 
must deliver account of wa^es, and pay in money or by bill — what 
is absolute desertion — instances of what is not desertion — seaman 
deserting forfeits wages, clothes, &c. — must be entered in log- 
book — what is held desertion uqder the statute— correct inven- 
tories must be made— higher wages paid substitute, excess can be 
recovered from deserter — cannot be prevented from entering 
navy — ^rights of seamen so entering — ^master receives certificate 
from oflftcer — when entering navy, no cover for desertion — forcing 
on shore, and leaving behind any of crew — punishments for — 
courts competent — ^power of— mutiny — ^powers of master in case 
of— no power to punish as a criminal — may be liable in damages — 
assault, &c., on board a British ship in any part of the world — 
punishment of — disposal of fines or forfeitures — ^apprentices—com- 
plaints by or against — oflfences against property or person, in any 
port, &c., of her Majesty's dominions — how complaint disposed of 
by consul — conveyance home of offender and witnesses — trial of, 
and for misdemeanors — evidence on — disposal of register ticket — 
persons discharged or wilfully and wrongfully left behind, &c. — 
recovery of money disbursed for — recovery and application of 
penalties — within what time complaints must be brought — ^flnes, 
imposed under Mercantile Marine Act, to whom paid— entry of 
oflfender into naval service — or discharge abroad — of entry of 
offences in log-book — conduct and character of seamen in official 
log-book — entry of illness, &c., in official log-book — and of seamen 
ceasing to be members of crew. 

Gentlemen, 

Having thus safely delivered your cargo- 
taken an average bond, where that is required — and 
settled the average contribution in a legal manner, — 
and having settled and received payment of the freight, 
your next duty will be in regard to your seamen. 

You must recollect, that it is your duty, under the 
Merchant Seamen's Act, on your arrival at any foreign 
port (unless in the case of packets for passengers in the 
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course of their voyage), where there is a British consul 
or vice-consul, or at any port in a British colony, and 
remaining thereat forty-eight hours, within forty-eight 
hours after the ship's arrival, to deliver or cause to be 
delivered, to the consul or vice-consul at such foreign 
port, and to the collector and controller of the customs, 
at the port of a British colony, the agreement or agree- 
ments of the ship's crew, having an account, at the foot 
of the agreement, of all the apprentices on board, con- 
taining their christian names and surnames at full length, 
— the dates of registering their indentures and assign- 
. ments, — ^and the ports at which, and the time when they 
were registered, with the indentures and assignments 
themselves, — the whole to be by the consul or vice-con- 
sul, or collector and controller, kept during the ship's 
stay there, and to be returned to you, a reasonable time 
before you leave the port, without any fee or charge 
being made for the same, (except the register tickets of 
deserters, which are to be transmitted by them to the 
registrar,) and with it a certificate indorsed on the agree- 
ment> stating when the same were respectively returned ; 
and that if you refuse or neglect to deliver the agree- 
ment, &c., and the account as is required by the act, 
you forfeit and pay £30.^ Should it appear that the 
required forms or existing laws have been, in any 
respect, neglected or transgressed, the consul or vice- 
consul, collector or controller, must make an indorse- 
ment to that effect, and forthwith transmit a copy of it, 
with the fullest information he can collect regarding the 
neglect or transgression, to the registrar.' 

You cannot, without being guilty of a misdemeanor, 
discharge any individual person of your crew, at any of 
the British colonies or plantations, without the previous 
sanction in writing, indorsed on ^e agreement, of the 
governor, or other officer holding the chief authority 
there, or the secretary or other officer appointed in that 
behalf by the government there, or in absence of these 
authorities, of the chief officer of the customs resident 
at or near that port or place ; and you cannot discharge 
any such person of the crew at any other place abroad, 

1 7 and 8 V., c. 112, § 53. fi Hiid. 
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without the like previous sanction indorsed on the agree- 
ment, of her Majesty's minister, consul or vice-consul 
there, or in their ahsence, then, of two respectable mer- 
chants resident there. These functionaries or merchants 
are authorised and required to examine into the grounds 
of the proposed discharge, in a summary form, upon 
oath, and to grant or refuse their sanction or certificate, 
according to the circumstances, and as may appear just.' 
But the Board of Trade can, by regulations duly pub- 
lished, dispense with the necessity of obtaining these 
sanctions for the discharge of seamen, in her Majesty's 
dominions abroad, and can limit such dispensations to 
any particular class of ships or voyages, ana impose any 
conditions it may think fit, and revoke such dispensa- 
tion ; and, while such dispensation is in force, the master, 
whose agreement permits of his so doing, can discharge 
his crew, or any members thereof, without the requisite 
sanction, in any place to which the dispensation applies.^ 
By the Merchant Seamen's Act, it is also enacted, 
that, if the master discharge any person belonging to 
his ship or crew, at any of her Majesty's colonies or 
plantations, without the previous sanction in writing, 
indorsed on the agreement, of the governor, or other 
officer holding the chief authority there, or of the secre- 
tary or other officer duly appointed by the government 
there, in that behalf, or in the absence of these function- 
aries, of the chief officer of the customs resident at or 
near that port or place ; or if he discharge any such 
person at any other place abroad, without the like 
previous sanction, indorsed on the agreement, by her 
Majesty's minister, consul, or vice-consul there, or in 
the absence of any of these functionaries, then of two 
resident merchants there, the master is guilty of a mis- 
demeanor. But the Board of Trade can dispense with 
this sanction also. So also, if the master abandon or 
leave behind, at any of the colonies or plantations, any 
person belonging to his ship or crew, on the plea or 
pretence of unfitness or inability to proceed on the 
voyage, or of desertion or disappearance from the ship, 
without a previous certificate in writing, indorsed on the 

3 f 46. 4 ISandUV., C.93, §76. 
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agreement, of the governor or other officer holding the 
chief authority there, or of the secretary or other officer 
inly appointed by the government there, in that behalf, 
or, in their absence, of the chief officer of customs resi* 
dent at or near that port or place, certifying the unfitness, 
inability, desertion, or disappearance ; or if the master 
abandon, or leave behind, any such person at any other 
place abroad, on shore, or at sea, upon any such plea or 
pretence, without the like previous certificate u{ her 
Majesty's minister, consul, or vice-consul there, or in 
the absence of any of these functionaries, then, of two 
respectable merchants, if there be any at or within a 
reasonable distance from the place where the ship may 
then be, the master is in like manner guilty of a mis- 
demeanor. These functionaries are authorised and 
required, and the merchants are authorised, to examine 
into the grounds of the proposed discharge, and into the 
plea or pretence of unfitness, inability, desertion, or dis- 
appearance, in a summary way on oath, which they are 
authorised to administer, and to grant or refuse their 
sanction or certificate, according to the circumstances, 
and as may appear to them to be jiist. And, in case 
any person belonging to the ship or crew, desert from 
the ^ip at any place abroad, should the master neglect 
to notify the same in writing to one of the before-men- 
tioned functionaries, if there be any such resident at or 
near the place ; and, in their absence, if it be out of her 
Majesty's dominions, then, to two respectable merchants, 
if there be such at or near the place, within twenty-four 
hours of the desertion, — ^the master is guilty of a mis^ 
demeanor.' 

It may be propep»here to notice, what acts of a seaman 
have been held to amount to an absolute desertion, so 
as to incur a forfeiture of wages. Thus, where a mariner 
was permitted by the master to go ashore, but neglected 
or refused to return to the vessel, when demanded by 
the master ;^— this was held to amount to a desertion 
which forfeited his wages.' Where, also, a mariner hav- 
ing quitted his ship, by order of the mate, at Jamaica, 
applied to the master, who was on shore, for his dis* 
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charge, which the master refused, and ordered him tp 
return to his duty, but the mariner engaged in another 
vessel ; — this conduct was held as a desertion, working 
a forfeiture of wages.^ And, where a mariner quitted 
the vessel in defiance of the master, with opprobrious 
language, and, — ^without any declaration of such inten- 
tion when he quitted the vessel, — entered into a King's 
ship within twenty-four hours ; — this was held a desertion, 
working a forfeiture of wages.® But where the seamen 
obtained leave to go on shore at Dominica, on condition 
of returning at " gunfire" or " sunset" in the evening, 
and got drunk, and were drunk all next day and night, 
and were taken before a magistrate, charged with deser- 
tion, and imprisoned seventy-five days in the island; — 
the men had left their clothes and property on board, 
and were willing to return to their duties ; — this was held 
not to be a desertion, forfeiting their wages.' And, where 
a master refused to certify for the wages of his crew, on 
their quitting the ship, — he having previously used equi- 
vocal expressions as to their dismissal, — this was held no 
decisive proof of desertion.^ So also, seamen being on 
shore on duty, and, on being required to return to the 
ship, requested permission to stay and get some victuals, 
saying they had had no victuals the whole day, — and, on 
heing refused, they remained on shore, and went to the 
ship next morning, when the master dismissed them, and 
refused to pay them their wages;-— this was held no 
desertion.' 

By the Mercantile Marine Act, it is enacted, that, in 
all cases of desertion from the ship, in any place abroad, 
the master must produce the entry of such desertion in 
the official log-book, to the person or persons required 
hy the Merchant Seamen's Act, (sections 46 and 49, as 
narrated in this letter,) to indorse on the agreement a 
certificate of that desertion ; and, if such person is a 
puhlic functionary, he must, — and, in other cases, the 
master must, — forthwith transmit these copies to the 
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registrar of seamen in England. If required, the regis- 
trar causes these copies to he produced in any legal 
proceeding ; and, if purporting to be so made and certi- 
fied as aforesaid, and if shown to have come from the 
custody of the registrar, such copies must, in any legal 
proceeding relating to that desertion, he received as evi- 
dence of the entities therein appearing.' 

The statute enacts, that every seaman, or other person, 
who deserts the ship to which he belongs, forfeits to the 
master or owner thereof, all the clothes and effects which 
he may leave on hoard, and also all wages and emolu- 
ments to which he might otherwise be entitled ; and, in 
case of desertion abroad, the seaman forfeits all wages 
and emoluments which may be or become due, or he 
agreed to be paid him, from or by the owner or master 
of any other ship, in whose service he may have engaged, 
for the voyage hack to the United Kingdom. All wages 
and portions of wages and emoluments, which may be 
forfeited for desertion, are to be applied, in the first 
instance, in and towards reimbursement of the expenses 
occasioned by that desertion, to the owner or master of 
the ship, and can be recovered by the master, or by the 
owner or his agent, in the same maimer as seamen 
recover their wages, ( 13 and 14 Vic, c. 93, § 73 ) ; and, 
in case of desertion in the United Kingdom, the master 
must deliver up the register ticket of the deserter to the 
collector or controller of the port. But every desertion 
must be entered in the log-book at the time, and certified 
by the signatures of the master and mate, or the master 
and one other credible witness. And the absence of a 
seaman from his ship, at any time within the space of 
twenty-four hours immediately preceding the sailing of 
the ship from any port, whether before the commence- 
ment or during the progress of the voyage, wilfully and 
knowingly ; or the wilful absence from his ship, at or 
for any time, without permission, and under circum- 
stances showing that it was his intention to abandon the 
same, and not to return, is to be deemed a desertion.* 
It is necessary, however, that you make a correct account 
of all wages and emoluments, to which the seauian may 
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be entitled, at the time of desertion, and that you take 
correct inventories of his clothes and effects left on board, 
which ought to be certified by the mate or other credible 
witness ; as, should inventories not be taken, and should 
there be any after dispute with the person so deserting, 
the value of his clothes and effects, so left, will be allowed 
to be ascertained by his oath.*^ 

When a master leaves a seaman, or other person 
belonging to his ship or crew, on shore, at any colony, 
plantation, or place abroad, under a certificate of his 
not being in a condition to proceed on the voyage, he 
must deliver to one of the functionaries already men- 
tioned, or, if there be none such, to any two respectable 
merchants there, or, if there be but one, then to that 
one merchant, a just and true account of the wages due 
to the person, and pay the same, either in money, or 
by a bill drawn on the owner, and, if by bill, the func- 
tionaries or merchants are authorised or required, by 
indorsement on the bill, to notify, that it is drawn for 
money due on account of seamen's wages, or to that 
effect. Should the master refuse or neglect to deliver a 
just and true account of the wages, or pay the amount 
in mone}'^ or by bill, — for every such offence or default, 
he forfeits and pays £10 ; and, should he deliver a false 
account of the wages, he, for every such offence, forfeits 
and pays £20.* 

If the desertion take place in parts beyond seas, and 
you are under the necessity of engaging any seaman, 
as a substitute for the deserter, at a higher rate of wages 
than was stipulated in the agreement, to be paid to the 
seaman deserting, — your owner or yourself are entitled 
to recover from the deserter, by the same summary pro- 
ceeding as wages are recoverable, any excess of wages 
which may have been payable to the substitute beyond 
the amount which may have been payable to the deserter, 
had he duly performed his service, pursuant to his agree- 
ment; although no seaman can be imprisoned longer than 
three calendar months, for non-payment of this excess of 
wages.^ But, during the vessel's stay at a foreign port, no 

5 Gowans v. Thompson, 6th February, 1844; 6 D. B. M. 606. 
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seaman can be shipped, except with the sanction of the 
British consul or vice-consul there, to be indorsed or cer- 
tified on the agreement, under the penalty of your forfdt- 
ing £20, for every seaman shipped in breach of the act* 
Nothing in the Merchant Seamen's Act, nor in any 
mariner's agreement, can be extended to prevent any 
seaman or person belonging to any merchant ship what- 
ever, from entering or being received into the naval 
service of her Majesty ; nor is such entry to be deemed 
a desertion from the merchant ship, nor does it incoi 
any penalty or forfeiture whatever, either of wages, 
clothes, or efiects, or other matter or thing; and all 
masters and owners are strictly prohibited from inserting 
or introducing into the ship's articles, or the agreement 
with the crew, any clause, engagement, or stipnlaticHi, 
by which any forfeiture is agreed to be incurred bj a 
seaman, or by which he is exposed to loss, upon his 
entry into her Majesty's service ; and if any such clause, 
engagement, or stipulation be inserted, it is void, and 
the party offending thereby incurs a penalty of £20.' 
When any seaman quits a merchant ship, in order to 
enter into the naval service, and is thereupon actually 
received into that service, — not having previously com- 
mitted any act amounting to, and treated by the master 
as, a desertion, he is entitled, immediately upon such 
entry, to have his register ticket, and all his clothes and 
effects, on board the merchant ship, and to receive firom 
the master the proportionate amount of his wages, up 
to the period of such entry, to be paid either in money, 
or by a bill on the owner; all which register ticket, 
clothes, effects, money, or bill, the master must deliver 
and pay accordingly, under a penalty of £20, for any 
refusal or neglect, to be recovered by the seaman, with 
full costs of suit But, in case the master has no means 
of ascertaining the balance of wages then due, he must 
make out and deliver to the seaman so entering, a cer- 
tificate of the period of his services, and the rate of 
wages he is entitled to, producing, at the same time, to 
the commanding or other officer of her Majesty's ship, 
the agreement entered into with the seaman. On deli- 
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very of the register ticket, clothes, and effects, and the 
settlement of the wages, as now mentioned, the master 
is entitled to receive from ttie officer in command of the 
ship into which the seaman has entered, a certificate of 
the entry, indorsed on the agreement, and signed by the 
officer, which he must give.* 

You have already seen a case, where the mariner 
quitted the vessel in defiance of the master, with oppro- 
brious language, and, — without any declaration of such 
intention, when he so quitted her, — entered into a King's 
ship within twenty-four hours ; — this was held a deser- 
tion, working a forfeiture of wages.' So that it is not 
on every entry into her Majesty's naval service, that a 
seaman of a merchant ship will be entitled to his wages; 
he must have quitted the ship in order to enter the 
naval service, and he must not previbusly have com- 
mitted any act amounting to, and treated by the master 
as, a desertion. 

By the same statute, it is also enacted, that if the 
master of any ship belonging to any of her Majesty's 
subjects, or the mate or other officer of such ship, force 
on shore and leave behind, or otherwise wilfully and 
wrongfully leave behind, on shore or at sea, in or out 
of her Majesty's dominions, any person belonging to 
his ship or crew, before the completion of the voyage or 
voyages, for which that person had been engaged, or the 
return of the ship to the United Kingdom, — the mas- 
ter, mate, or other officer is guilty of misdemeanor. 
Every misdemeanor mentioned or created by the act, 
may be prosecuted by information, at the suit of her 
Majesty's Attorney- General, or by indictment, or other 
legal proceeding, in any court having criminal jurisdic- 
tion in her Majesty's dominions, at home or abroad; 
and the offence may be laid and charged to have been 
committed, in the county or place where the offender 
may happen to be, who, on being convicted, is liable to 
fine and imprisonment, or both, as to the court may seem 
meet ; and such court can issue a commission or com- 
missions for the examination of witnesses who may be 
absent, or out of its jurisdiction; and if these witnesses 
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are absent at the trials the evidence so taken is to be 
received in evidence.' In any such prosecution for dis- 
charging, abandoning, or leaving behind any seaman^ or 
other person belonging to the ship or crew, with or 
without his consent, it is incumbent on the master to 
produce or prove the previous sanction or certificate 
required by the act, or to prove the impracticability of 
obtaining the certificate.* 

Although it is allowable to you, as master, in the case 
of mutiny — actual or open, — to resort to every necessary 
means of self-defence and resistance, for the purpose of 
repressing the mutiny and subduing the crew, and any 
thing which may then happen, is considered as done in 
self-defence ; and although the law authorises you to 
restrain, by force, the commission of great crimes, and 
to confine or put in irons, mutinous seamen, either for 
the purpose of preventing the effects of the mutiny, or in 
order to bring them to trial in England, — yet, the law 
gives you no judicial authority to punish a seaman as a 
criminal, or to imprison him at a foreign port a$ a 
criminaL Should you do so, or should you excessively 
beat a seaman, or use him cruelly or oppressively, while 
abroad, you are liable, on the return to this country, to 
an action by the seaman for such conduct ; and, in that 
action, you must be able to show, not only that there 
was a sufficient cause for chastisement, but that the chas- 
tisement itself was reasonable and moderate.^ 

The Merchant Seamen's Act provides, that, in ease of 
any assault or battery, committed on board a British 
ship, in any part of the world, it is lawful for any two 
justices of the peace, — in any part of her Majesty's 
dominions, or the territories under the government of 
the East India Company, residing at or near any port 
or place, at which the ship may arrive or touch, on 
complaint of the party aggrieved, — to hear and determine 
that complaint, and to proceed and make an adjudication 
or judgment thereon, the same as any two justices are 
empowered by law to do, in cases of assaults and bat- 
teries in England ; but the complaint must be made and 
prosecuted within three months after the ship arrives at 
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her final port of discbarge in the United Kingdom^ or 
within three months after the parties are within the 
jurisdiction of the justices.* The fine or forfeiture that 
may be imposed, is to be paid to the Seamen's Hospital 
Society. Any j ustice of peace, residing at or near to any 
place at which a ship, having an apprentice on board, 
may arrive, has also full power and authority to inquire 
into, examine, hear, and determine, all claims of appren- 
tices upon their masters under their indentures, and all 
claims of hard or ill usage, exercised by the masters 
towards them, or misbehaviour on the part of the ap- 
prentices, and to proceed thereupon, as justices are em- 
powered by law to do in other cases between masters 
and servants ; and should the master not send on shore, 
in charge of the mate, or other trustworthy person, any 
apprentice desirous of complaining, to a justice, as soon 
as the service of the ship will permit, he, for every de- 
fault, forfeits and pays £10.^ In connection with the 
foregoing enactment of the Merchant Seamen's Act, you 
may take the new provisions, in the Mercantile Marine 
Act, for naval courts, during the course of the voyage, 
which I have already detailed to you in a previous l^ter, 
and which I need not repeat here* 

The Merchant Seamen's Act also declares all offences 
against the property or person of any subject of her 
Majesty, or of any foreigner, committed in or at any 
port or place, ashore or afloat, out of her Majesty's do- 
minions, by the master and crew, including apprentices, 
or any or either of them, belonging to a ship subject to 
the provisions of the act, or who may have been master, 
or formed part of the crew, within three months before 
the committal of the offence, — to be oflfences of the same 
nature, and liable to the same punishments, as if they 
had been committed on the high seas, and other places 
within the jurisdiction of the Admiralty of England, and 
are to be inquired of, heard and determined in the same 
manner as if committed within that jurisdiction.^ When- 
ever ai^y complaint is made to any of her Majesty's consuls 
or vice-consuls, of any such offence, or of any such of- 
fence having been committed at sea, by the master and 
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'Crew, including apprentices, or any or either of them, the 
consul or vice-consul can inquire into the case, upon 
oath, and, at his discretion, can cause any offender to he 
placed under all necessary restraint, so far as in his 
power, in order that he may he sent and conveyed in 
safe custody to England, as soon as practicable, in any 
vessel of her Majesty, or of any of her subjects, to be 
proceeded against according to law.* The consul or 
vice-consul can order a passage to England for the of- 
fender or offenders, under necessary restraint, and also 
for the witnesses; and the master or person having 
charge of any vessel belonging to any subject of her 
Majesty, bound for England, must receive and afford a 
passage and subsistence during the voyage, to the of- 
fender or offenders, and witnesses, not exceeding one 
offender, or two witnesses, for every 1 00 tons of his ship's 
burthen ; and, on ihe ship's anival in England, the mas- 
ter must take, or cause to be taken, the offender or 
offenders before a justice of the peace, who deals with 
the matter as in cases of offences committed on the 
high seas. In case the master, or other person having 
chaxge of a vessel, when required by the consul or vice- 
consul, to receive and afford a passage to any offender 
or witness, do not receive and afford such passage, or do 
not take^ or cause to be taken, the offender or offenders 
before a justice of the peace, he is liable to a penalty of 
£50.* 

When a trial for the offences first before mentioned, or 
for any misdemeanor against the act, takes place before 
any justices, or judges, for the trial of treason, felonies, 
or misdemeanors, or of prisoners indicted for offences, or 
committed for crimes, — the court can order and direct 
payment of the costs and expenses of the prosecution, 
the same as in the case of offences committed within the 
jurisdiction of the Admiralty of England.* The costs 
and charges of imprisoning the offender, and of convey- 
ing him and the witnesses to England, if not conveyed 
in the ship to which they respectively belong, are to be 
considered and deemed as part of the costs of prosecu- 
tion, or be paid as costs incuiTed on account of sea- 
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faring subjects of the United Kingdom, left in distress 
in foreign parts.' All depositions taken before a consul 
or vice-consul abroad, and certified under his official 
seal to be the depositions, and that they were taken in 
presence of the party accused, are to be admitted in 
evidence in all courts having criminal jurisdiction, and 
otherwise, in like manner as depositions taken before 
any justice of peace in England now are or may be,* if 
the witness himself cannot be found or produced, at the 
trial or hearing.*^ 

The register ticket of every offender must be delivered 
up to her Majesty's consul or vice-consul, and trans- 
mitted by him to the registrar of seamen ;• but the sea- 
men, if acquitted, can receive his register ticket again, 
upon due application to the registrar.' Whenever a sea- 
man is committed to prison, or a house of correction, 
the justice causes his register ticket to be delivered to 
the governor or keeper, who retains the same during the 
period of the imprisonment, and, at its expiration, 
returns the ticket to the seaman ; and whenever a sea- 
man may be sentenced to death or transportation, the 
officer having the custody of the seaman must transmit 
his register ticket to the registrar of seamen.* 

The act also provides, that, should any person be 
discharged, or wilfully and wrongfully left behind, or 
abandoned, at any place beyond seas, or out of her 
Majesty's dominions, by any master, mate, or other 
officer, contrary to the provisions of the act, and should 
become distressed, and be relieved under the act for 
amending the laws relating to the pay of the royal navy, 
or any act to be hereafter passed for that purpose ; or 
should any person, as principal or agent, engage any 
subject of her Majesty, to serve in any vessel belonging 
to any foreign power, or the subject of any foreign state, 
and should the person so engaged become distressed 
and be relieved in manner now mentioned, then, in 
addition to the wages due from that master, or owner, 
or person making such engagement, and the penalties 
to which the master may be liable, her Majesty is 
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entitled to sue the master or owner of the ship, or the 
person who may have made the engagement, as already 
mentioned, at the discretion of the commissioners for 
executing the office of Lord High Admiral of the 
United Kingdom, for all the charges and expenses 
which have heen incurred in or for the subsistence, 
necessary clothing, and conveyance home, or burial 
(should he die abroad, or before reaching home), of any 
such seaman, or person relieved, as money paid to the 
use of the master or owner, or other person who may 
have made such engagement, and recover the same, with 
full costs of suit, in the same manner as other debts due 
to her Majesty are recoverable. In any such proceed- 
ings, proof of the account furnished to the commissioners 
by any of the functionaries, or by two merchants, or one 
merchant, already mentioned, as provided by the statute 
above referred to, is, with proof of payment by the com- 
missioners or paymaster-general, of the charges incurred 
on account of such person, to be sufficient evidence that 
such person was relieved, and conveyed home, and buried^ 
at her Majesty's expense.' 

It may be proper here to notice the mode of recover- 
ing, and application of, penalties imposed by the act ; 
and for which no mode of recovery and application is 
specially provided. All these penalties and forfeitures 
can be recovered, with costs, either in any of her Majesty's 
courts of record, at Westminster, Edinburgh, or Dublin, 
or in the colonies or territories under the government of 
the East India Company, at the suit of her Majesty's 
law officers respectively ; or at the suit of any person, by 
information and summary proceeding, before any justice 
or justices of the peace, in and for any part of her 
Majesty's dominions, or the territories under the govern- 
ment of the East India Company, at or near to the place 
where the offence may be committed, or the offender 
may be. If proceedings be commenced in any of her 
Majesty's courts, the court in which these proceedings 
may be instituted, can issue a commission or commissions 
in or out of her Majesty's dominions, for the examina- 
tion of the witnesses^ and the depositions of the witnesses 
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SO taken are to be used and admitted in evidence ; and, 
in the case of a summary conviction under the act, should 
the penalty imposed by the justice or justices not be 
paid, either immediately after conviction, or within the 
period appointed at the time of conviction, — the con- 
victing justice or justices can commit the offender to the 
common goal, or house of correction, there to be impri- 
soned only, or imprisoned and kept at hard labour, for 
any time not exceeding six calendar months.* 

All these penalties and forfeitures are, when recovered, 
to be paid as follows, viz.: — as much thereof as the 
court, or convicting justice or justices, may determine, 
not exceeding one-half, is to be paid to the informer or 
person upon whose discovery and information the pen- 
alty may be recovered, and the residue is to be paid to 
the Merchant Seamen's Hospital Society ; but the court, 
or the justice or justices, may mitigate or reduce the 
penalty, as to the court or justices may appear just and 
reasonable, the reduction being not to less than one-third 
its original amount. And the court, or justice or justices, 
hearing the complaint, may order such costs against the 
informing or complaining party, failing to prove the 
charge, as the court or justices may deem fit, — these 
costs being recoverable in the same manner as penalties 
under this act, and being to be paid as the justices may 
direct.^ 

But all proceedings, so to be instituted, must be com-* 
menced within two years after the commission of the 
offence, if committed at or beyond the Cape of Good 
Hope, or Cape Horn, or within one year, if committed 
elsewhere, or within two calendar months after the re- 
turn of the offender, and the complaining party, to the 
United Kingdom.' 

In addition to the foregoing enactments, it is enacted, 
by the Mercantile Marine Act, that, whenever an act of 
misconduct is committed, which is, by the agreement, 
subject to a fine, the appropriate fine must — if an entry 
of the offence is made and attested in the oflicial log- 
book, as directed by the act, and if the offence is proved 
to the satisfaction of the shipping master to whom the 
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the fine is to be paid, — be deducted from the wages of 
the offender ; and the master or owner must pay over 
every fine so deducted as follows, viz. : — in the case 
of foreign*going ships, to the shipping master before 
whom the crew is discharged, — and, in the case of home- 
trade ships, to the shipping master at or nearest to the 
place at which the crew is discharged ; and if the master 
or owner neglect or refuse to pay over such fine, he, for 
each offence, is liable to a penalty not exceeding six 
times the amount of the fine retained. But if, before 
the final discharge of the crew in the United Kingdom, 
the offender enters into any of her Majesty's ships, or is 
discharged abroad, the offence must, then, be proved to 
the satisfaction of the officer in command of the ship into 
which he so enters, or of the consular officer, officer of 
customs, or other person, by whose sanction he is so 
discharged ; and, thereupon, the fine is deducted as afore- 
said, and an entry of the deduction must then be made 
in the official log-book, and signed by the officer or other 
person ; and on the return of the ship to the United 
Kingdom, the fine itself must, in the case of foreign- 
going ships, be paid to the shipping master, before whom 
Qie crew is dischai^ed ; and, in the case of home-trade 
ships, to the shipping master at or nearest to the place at 
which the crew is discharged.^ 

In the previous letter, I have noticed , the enactment 
of the Mercantile Marine Act, which prescribes certain 
periods of imprisonment for certain offences therein 
specified, which are made punishable on arrival at any 
place in which there is a court or justice capable of trying 
the offence, and that both imprisonment and forfeiture 
can be inflicted, if the case so requires ; and, in reference 
to these, the act requires that, upon eveiy legal convic- 
tion of any member of his crew, and upon every infliction 
of punishment, and upon commission of any offence, for 
which it is intended to procure punishment to be inflicted, 
enforce the forfeiture, or exact a fine, — the master must 
immediately cause a statement of the offence, and, in 
the case of a conviction or of pimishments actually in- 
flicted, a statement of that conviction or punishment, to 

4 {80. 
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be entered in the official log-book, and must cause this 
entry to be signed by a mate of the ship, or, if there is 
no mate, by the carpenter, boatswain, or one of the oldest 
members of the crew ; and the master must also, from 
time to time, or at some time before the discharge of his 
crew, fill up the blanks, left for that purpose, in the offi- 
cial log-books, with true entries concerning the conduct 
and character of the several members of his crew ; or he 
can, in a blank to be left for that purpose, state that he 
declines to give any opinion thereupon.^ 

The same statute also enacts, that, in every case of 
illness or injury, causing suspension of work, or of deaths 
happening to any seaman or apprentice during the voy- 
age, the master must cause an entry thereof, and, in the 
case of illness or injury, of the nature thereof, and of the 
medical treatment adopted, and, in the case of death, of 
the cause of death, — to be made in the official log-book, 
an'd signed by the mate, &c., as before, and by the sur- 
geon or medical man on board, if any ; and in case any 
seaman or apprentice cease to be a member of the crew, 
otherwise than by death on board, the master must also, 
thereupon, immediately cause an entry of the place, 
time, manner, and cause of that seaman or apprentice 
ceasing to be a member of the crew, to be made and 
signed as before.* 

These are the statutary regulations by which yoiur 
power over your crew is defined, during the course of 
a voyage ; and I now proceed to consider the taking in 
of a cargo at a foreign port. 

I am, &c. 



5 ]3aadl4 v., C.93, §86. 6 {87. 
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Death, desertion, Ac, of seamen at foreign port — ^how to be 
supplied — ^if British seamen cannot be had, complement made up 
by foreigners — ^but must not sail without complement — ^instances 
of sailing without such — custom-house regulations in sailing from 
British possessions abroad — ^no goods can be exported from British 
possessions in America, unless to United Kingdom or some other 
of such possessions — except produce of fisheries or goods from 
Newfoundland or Labrador — no goods can be laden until due entry 
made and warrant granted — ^nor unless at some place for which . 
an officer of customs appointed— or sufferance has been granted — 
or unless in presence, or with written permission, of proper officer 
— goods laden contrary, forfeited — ^before lading ship must make 
entry outwards — ^particulars of entry — ^penalty for lading before 
entry — ^before departure master must deliver in writing a content 
— ^pajiiiculars of content — certificate of clearance — ^penalty for 
departing without clearance, or for master dellyering false con- 
tent — ^in entry outwards goods must be expressly stated to be pro- 
duce of such possession — and also in certificate— goods not so 
stated in certificate, to be deemed a foreign production — ^in timber 
cargoes during certain period, whole cargo must be below deck — 
certificate must be obtained to that effect — after certificate ob- 
tained, must not place any part of cargo above deck — unless in 
case of leak, &c. — store-spars, &c., not ^iken as part of the cargo 
—penalty for not obtaining certificate — or for placing part of cargo 
above deck — terms of timber trade between United Kingdom and 
United States— exportation of sugar, &c. — ^proprietor of estate 
must make declaration — ^particulars of declaration — ^must be 
delivered to collector, &c., by person entering goods — must also 
make declaration as to identical goods — ^before clearance, master 
must make and subscribe declaration of identity — ^thereupon 
clearance granted — ^particulars of clearance— entry must be made 
outwards of sugar, &c., if shipped from one British possession in 
America, as being the produce of another such — ^particulars of 
entry— -certificate of production to be given — goods imported by 
land or inland navigation — ^trade with the Mauritius — ^powers of 
officers of customs to eo on board, &c. — if prohibited goods on 
board, ship and cargo forfeited — ^penalty on master — vessels, <bc., 
made use of in removing goods forfeited — ^penalty on persons 
assisting, &c. — or offering bribe, &c. — ^powers of officer under 
writ of assistance— vessels, &c., seized or forfeited, held as con- 
demned — forfeited goods to be delivered to collector — claim to 
thing seized — and procedure under it — requisites of taking in 
cargo at foreign port, same as at home port^n^agement for 
freight enteredinto by master himself— sailing from foreign port — 
seaworthiness of vessel — and conduct of voyage. 
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Gentlemen, 

It is extremely probable that, owing to the death 
or desertion of some of your original crew, you may 
often find difficulty, at a foreign port, in filling up your 
necessary complement with British seamen ; but you 
ought, on no account, to sail from a foreign port without 
a proper number of seamen to navigate the vessel to her 
port of destination, as her having so is, as I have already 
shown you, an essential ingredient of her seaworthiness. 
You will recollect, that no seaman can be shipped at a 
foreign port, except with the sanction of the British 
consul or vice-consul there, to be indorsed or certified on 
the agreement, under a penalty of £50 for each seaman 
shipped in breach of the act ;' and if you cannot, on any 
reasonable terms, make up your proper complement with 
British seamen, you can replace them with foreigners, 
upon obtaining the certificate of the British consul, or 
oi two British merchants, as required by the Merchant 
Seamen's Act. But you must not sail on the homeward 
voyage, — either with part of the crew engaged only to 
an intermediate port, not in the course of that voyage, 
intending there to replace them with others to the port 
of destination, — or with an incomplete crew, intending 
to make up your full complement at some other port in 
the voyage. Of each of these cases, I have already 
given you, an instance, which I may here repeat. As 
to the former, — a master was unable at Cuba, to engage 
ten men, his proper complement, for Liverpool, but he 
sailed from Cuba, with eight men, for Liverpool, and 
two for Jamaica ; he proceeded to Jamaica, out of the 
ordinary track of the voyage, — lauded the two men there, 
and took in other two, — and the vessel was lost on her 
voyage from Jamaica to Liverpool ; — and, in an action 
on a policy of insurance, it was held, that, if eight men 
were, at the outset, sufficient for the voyage, the touch- 
ing at Jamaica was a deviation, — and that, if eight men 
were not sufficient, the voyage had no commencement, 
the vessel not being seaworthy, in this respect, when she 

1 7 and 8 v., c. 112, §54. 
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f-'for removing any goods for shipment, as to them may 
"^m expedient, but all goods laden or waterborne con- 
9^y to the regulations of the act, or to such regulations 
•£ to be made and appointed, are to be forfeited.^ 
r The master of every ship bound from any British 
vflsession abroad, (except the territories subject to the 
e«sidencies of Fort William, in Bengal, Fort St. George, 
Md Bombay,) must, before any goods be laden therein 
liliver to the collector or controller, or other proper 
^cer, an entry outwards, under his hand, of the destina- 
on of such ship, stating her name, country, and ton- 
gage, — and, if British, the port of registry, — the name 
^d country of the master, — the country of the owners, 
J— the number of the crew, — and how many are of the 
ijountry of such ship, — and, if any goods be laden on 
^oard any ship before such entry be made, the master 
ibrfeits £50.« 

, Before the ship depart, the master must bring and 
leliver to the collector or controller, or other proper 
officer, a content in writing, under his hand, of the goods 
laden, and the names of the respective shippers and 
consignees of the goods, with the marks and numbers of 
the packages or parcels of the same, — and he must make 
ind subscribe a declaration to the truth of such content, 
IS far as an}' of such particulars can be known to him ; 
ind the master of every ship bound from any such pos- 
lession, whether in ballast or laden, must, before depart- 
ing, go before the collector or controller, or other proper 
officer, and answer all such questions concerning the ship 
ind the cargo, if any, and the crew and the voyage, as are 
lemanded of him by such officer. Thereupon the collec- 
tor and controller, or other proper officer, if such ship be 
laden^ must make out and give to the master, a certiH- 
Me of the clearance of the ship for her intended voyage, 
Mitaining an account of the total quantities of the seve- 
m1 sorts of goods laden therein, or a certificate of her 
ie ara ace in ballast, as the case may be. If the ship 
without such clearance, or if the master deliver a 
content, or does not truly answer the questions de- 
of him^ he forfeits the sum of £100.' 

& i S9. 6 § 22. 7 Ibid. 
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sailed.' And, in the other instance^ as to the latter, — in 
an action upon a policy on freight and goods, at and 
from Port Neuf to London, warranted to sail on or be- 
fore the 28th October ; on the 26th, the vessel, with an 
incomplete crew for the voyage, dropped down from 
Port Neuf, and, on the 28th, reached Quebec, the near- 
est place where a clearance could be obtained, and there 
completed her crew ; on the 29th she obtained her clear- 
ance, and sailed next day, and was lost : — it was held, 
that the dropping down to Quebec was not a compliance 
with the warranty.' 

In sailing /rom any of the British possessions abroad, 
there are certain custom-house regulations, which you 
have to attend to, and with which it is, therefore, abso- 
lutely necessary you should be well acquainted. 

By the 8th and 9th V., c. 93, it is enacted, that no 
goods, except the produce of the fisheries in British 
ships, shall oe exported from any of the British posses- 
sions in America, by sea to any place other than the 
United Kingdom, or some other of such possessions, ex- 
cept from the several ports in such possessions, called 
" free ports," enumerated or described in the table given 
in the act ; but nothing contained in the act extends to 
prohibit the exportation of goods from any of the ports 
or places in Newfoundland or Labrador, in British ships.^ 

No goods can be laden, or waterborne to be laden, on 
board any ship in any of the British possessions in North 
America, the Mauritius, or the islands of Jersey, Guern- 
sey, Aldemey, or Sark, until due entry has been made 
of such goods, and warrant granted for lading the same ; 
and no goods can be so laden or waterborne, except at 
some place at which an officer of the customs is appointed 
to attend the lading of goods, or at some place for which 
a sufferance has been granted by the collector and con- 
troller, or other principal officer, for the lading of such 
goods, and no goods can be so laden, except in the pre- 
sence, or with the permission in MTiting,.of the proper offi- 
cer. The commissioners of customs can make and appoint 
such other regulations for carrying coastwise any goods, 

8 Forshaw v. Chabert; 3 B. B. 168. 
8 Becbdale «. Mewiham, S4th January, 181& ; 3 M. S. 456. 4 12. 
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or for removing any goods for shipment, as to them may 
seem expedient, but all goods laden or waterbome con- 
trary to the regulations of the act, or to such regulations 
so to be made and appointed, are to be forfeited.'^ 

The master of every ship hound from any British 
possession abroad, (except the territories subject to the 
presidencies of Fort William, in Bengal, Fort St. George, 
and Bombay,) must, before any goods be laden therein 
deliver to the collector or controller, or other proper 
officer, an entry outwards, under his hand, of the destina- 
tion of such ship, stating her name, country, and ton- 
nage, — and, if British, the port of registry, — the name 
and country of the master, — the country of the owners, 
— the number of the crew, — and how many are of the 
country of such ship, — and, if any goods be laden on 
board any ship before such entry be made, the master 
forfeits £50.« 

Before the ship depart, the master must bring and 
deliver to the collector or controller, or other proper 
officer, a content in writing, under his hand, of the goods 
laden, and the names of the respective shippers and 
consignees of the goods, with the marks and numbers of 
the packages or parcels of the same, — and he must make 
and subscribe a declaration to the truth of such content, 
as far as an}' of such particulars can be known to him ; 
and the master of every ship bound from any such pos- 
session, whether in ballast or laden, must, before depart- 
ing, go before the collector or controller, or other proper 
officer, and answer all such questions concerning the ship 
and the cargo, if any, and the crew and the voyage, as are 
demanded of him by such officer. Thereupon the collec- 
tor and controller, or other proper officer, if such ship be 
laden, must make out and give to the master, a certifi- 
cate of the clearance of the ship for her intended voyage, 
containing an account of the total quantities of the seve- 
ral sorts of goods laden therein, or a certificate of her 
clearance in ballast, as the case may be. If the ship 
departs without such clearance, or if the master deliver a 
false content, or does not truly answer the questions de- 
manded of him, he forfeits the sum of £100.^ 

5 § 29. 6 § 22. 7 Ibid. 
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No goods can be stated in such certificate of clearance 
of any ship from any British possession, tx> be the pro- 
duce of such possession, unless such goods are expressly 
stated so to be, in the entry outwards of the same ; and all 
goods not expressly stated in such certificate of clearance 
to be the produce of such possession, are, at the place of 
importation in any other such possession, or in the United 
Kingdom, to be deemed to be of foreign production.* 

In reference to timber cargoes, the same statute also 
enacts, that, before any clearing officer permits any 
vessel, wholly or in part laden with timber or wood 
goods, to clear out from any British port in North 
America, or in the settlement of Honduras, for any port 
in the United Kingdom, at any time after 1st Septem- 
ber, or before 1st May, in any year, he must ascertain 
that the whole of the cargo is below deck, and must give 
the captain, or other person having the command of that 
vessel, a certificate to that effect, and no captain or other 
person having command of any vessel so laden, can sail 
from any of the aforesaid ports, for any port of the 
United Kingdom, at any such time as aforesaid, until 
he obtains such certificate from the clearing officer.' No 
captain, owner, supercargo, or other person, having com- 
mand of any vessel, in respect of which such certificate 
has been* obtained, must place or permit, or cause to be 
placed, or to remain or be, upon or above the deck of 
such vessel, any part of the cargo thereof, until such 
vessel has arrived at the port of her destination. But if 
the captain, or other person having the command of the 
vessel, should consider it necessary, in consequence of 
springing a leak, or of other damage received or appre- 
hended, during the voyage, to remove any portion of the 
cargo upon deck, he may remove, or cause to be removed, 
upon the deck of the vessel, so much of the cargo, and 
the same may remain there for such time as he considers 
expedient, although store-spars, or other articles neces- 
sary for the vessel's use, are not to be taken to be cargo, 
for the purposes of the act.' But if any captain or other 
person having the command of a vessel, for which the 
aforesaid certificate is required by the act, sails, or attempts 

8 S 28. 9 § 24. 1 S 25. 
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to sail, without having obtained such certificate, or 
places or permits, or causes to be placed, or to remain, 
or be, upon or above the decks of the vessel, any part of 
the cargo thereof, except in the cases in which the same 
is not forbidden by the act, he, for every offence, forfeits 
and pays any sum not exceeding £100.* 

In connection with the timber trade, you will require 
to observe, that, by the treaty between this country and 
the United States, it is stipulated, that all the produee 
of the forest, in logs, lumber, timber, timber boards, 
staves, or shingles, or of agriculture, (not being manu- 
factured,) grown on any of those parts of the State of 
Maine, watered by the St. John, or the tributaries of that 
river, (of which reasonable evidence has to be produced, 
if required, ) must have free access into and through that 
river and its tributaries, having their source within the 
State of Maine, to and from the seaport at the mouth of 
the St. John, and to and from the falls of that river, 
either by boats, rafts, or other conveyance ; and, when 
within the province of New Brunswick, the said produce 
must be dealt with as if it were the produce of that pro- 
vince. And, therefore, it is enacted, that the produce, 
in that treaty, and before described, is, so far as regards 
all laws relating to duties, navigation, and customs, in 
force in the United Kingdom, or in any one of her Ma- 
jesty's dominions, to be deemed and taken to be, and to be 
dealt with, as the produce of New Brunswick. But, in all 
cases in which declarations and certificates of production 
or origin, and certificates of clearance, would be required, 
in respect of such produce, if it were the produce of New 
Brunswick, similar declarations and certificates are re- 
quired in respect of such produce, and must state the 
same to be the produce of those parts of the State of 
Maine, watered by the St. John, or by its tributaries.' 

Before any sugar, coffee, cocoa, or spirits can be 
shipped for exportation, in any British possession in 
America, or in the island of Mauritius, as being the pro- 
duce of such possession, or of said island, the proprietor 
of the estate on which such goods were produced, or his 
known agent, must make and sign a declaration in 

2 § 26. 3 § 27* 



332 MANUAL FOR SHIPMASTERS. 

writing, before the collector, controller, or other officer 
of customs, at the port of exportation, or before one of 
her Majesty's justices of the peace, residing in or near 
the place where such estate is situated, declaring that 
such goods are the produce of that estate ; and this de- 
claration must set forth the name of the estate, and the 
description and quantity of the goods, and the packages 
containing the same, with the marks and numbers tbere- 
on, and the name of the person to whose charge, at the 
place of shipment, they are to be sent ; and if any justice 
of peace, or other oflScer aforesaid, subscribe his name to 
any writing, purporting to be such a declaration, unless 
the person purporting to make the same do actually 
appear before him, and declare to the truth of the same, 
such justice of the peace, or other officer aforesaid, must 
forfeit and pay, for any such offence, the sum of d£50; 
and the person entering and shipping such goods, most 
deliver such declaration to the collector or controller, or 
such other proper officer, and must make and subscribe 
a declaration before him, that the goods to be shipped bv 
virtue of such entry are the same as mentioned in the 
first-mentioned declaration. The master of the ship in 
which such goods are laden must, before clearance, make 
and subscribe a declaration, before the collector or con- 
troller, or other proper officer, that the goods shipped bv 
virtue of such entry, are the same as those mentioned, 
and intended, in the first-mentioned declaration, to the 
best of his knowledge and belief, and, thereupon, the 
collector or controller, or other proper officer, must sign 
and give to the master a certificate of production, statiug 
that proof has been made in manner required by law, 
that the goods described are the produce of such British 
possession, or of the said island, and setting forth in such 
certificate the name of the exporter, — of the exporting 
ship,— of the master thereof, — and the destination of the 
goods. Ff any sugar, coffee, or spirits be imported into 
any British possession in America, as being the produce 
of some other such possession, or of the said island, with- 
out such certificate of production, the same are to be 
forfeited.* 

4 § 41. 




LETTER XX. 333 

Before any sugar, coffee^ cocoa^ or spirits can be 
shipped for exportation in any British possession in 
America, as being the produce of some other such pos- 
session, the person exporting the same must, in the entry 
outwards, state the place of production, and refer to the 
entry inwards, and the landing of such goods, and must 
make and subscribe a declaration, before the collector or 
controller, to the identity of the same ; and, thereupon, 
if such goods have been duly imported, with a certi6cate 
of production, within twelve months prior to the shipping 
for exportation, the collector and controller must sign 
and give to the master a certificate of production, founded 
upon and refening to the certificate of production under 
which such goods had been so imported, and containing 
the like particulars, together with the date of the im- 
portation.^ 

Any goods which might be lawfully imported by sea, 
into any British possession in America, from any adjoin- 
ing foreign country, may be lawfully brought or im- 
ported, by land or inland navigation, into such posses- 
sion, from such country, in the vessels, boats, and car- 
riages of that country, as well as in British vessels, boats, 
or carriages; but goods cannot be so brought or im- 
ported, except into some port or place of entry, at which 
a custom-house now is, or may hereafter be, lawfully 
established.* 

All goods, wares, and merchandise, the growth, pro- 
duce, or manufacture of the island of Mauritius, and all 
goods, &c., which, having been imported into that island, 
may be imported from thence into any part of the United 
Kingdom of Great Britain and Ireland, or into any pos- 
session of her Majesty, — are liable, upon such importa- 
tion into the United Kingdom, or into any such posses- 
sions, respectively, and are subject to the same regula- 
tions as the like goods, wares, and merchandise, — being 
of the growth, produce, or manufacture of her Majesty's 
West India islands, or having been imported into, or 
exported from, any of these islands, and imported from 
the same into the United Kingdom, or into any such 
possessions, respectively, — would, on such importation. 



a §42. 6 §43. 
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be liable to the payment of, or be subject unto, 
upon the exportation of any goods, &c., from the United 
Kingdom to the island of Mauritius, such goods, &c, 
are liable to the same duties, and entitled to the like 
drawbacks, respectively, as would or ought by law to be 
charged or allowed upon the like goods, from the United 
Kingdom to any of the said islands in the West Indies; 
and all goods, &c., imported into, or exported from, the 
island of Mauritius, from or to any place whatever, other 
than the United Kingdom, are, upon such importatioB 
or exportation, liable to paymeut of the same duties, and 
are subject to the same regulations, so far as any sncli 
regulations can or may be applied, as the like goods, &&, 
would be liable to the payment of, or would be subject 
upon importation into, or exportation from, any of the 
said islands in the West Indies ; and all ships and vessels 
whatever, which arrive at or depart from the said island 
of Mauritius, are liable to the payment of the same 
duties, and are subject to the same regulations, as sach 
ships or vessels are liable to the payment of, or are sub- 
ject to, if arriving at or departing from any of the said 
West India islands^ 

It is lawful for the officers of the customs to go on 
board any ship, in any port in any British possession in 
America, and to rummage and search all parts of the 
ship, for prohibited and uncustomed goods, and also to 
go on board any ship hovering within a league of any 
of the coasts thereof; and, in either case, freely to staj 
on board such sbip, as long as she remains in such port, 
or within such distance. If such a ship be bound else- 
where, but continue so hovering for the space of twenty- 
four hours, after the master has been required to depart, 
it is then lawful for the officer of the customs to bring 
such ship into port, and to search and examine her cargo, 
and to examine the master, on oath, touching the cargo 
and voyage ; and if there be any goods on board prohi- 
bited to be imported into such possession, the ship and 
her cargo are to be forfeited, and if the master do not 
truly answer the questions which may be demanded of 
him, on such examination, he forfeits the sum of £100.* 

7 § 61. 8 § 65. 
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All vessels^ boats^ carriages^ and cattle made use of in 
the removal of any goods made liable to forfeiture, under 
the act, or any other act relating to the customs, or to 
trade or navigation, are to be forfeited ; and every person 
who assists, or is otherwise concerned, in the unshipping, 
landing, or removal, or in the harbouring of such goods, 
or into whose hands or possession the same may know- 
ingly come, — forfeits the treble value thereof, or the 
penalty of £100, at the election of the officers of the 
customs.^ All goods, and all ships, vessels, or boats, and 
all carriages, and all cattle liable to forfeiture as afore- 
said, can be seized and secured by any officer of the 
customs or navy, or by any person employed for that 
purpose, by or with the concurrence of the commissioners 
of customs; and every person who may, in any way, 
hinder, oppose, molest, or obstruct any officer of the 
customs or navy, or any person so employed as aforesaid, 
or any person acting in his aid or assistance, — for every 
such offence forfeits the sum of £200.* And every per- 
son who gives, or offers, or promises to give, or procures 
to be given, any bribe, recompense, or reward to, or 
makes any collusive agreement with, any such officer or 
person aforesaid, in any of her Majesty's possessions 
abroad, to induce him, in any way, to neglect his duty, 
or to do, conceal, or connive at any thing whereby the 
provisions of that or any other such act may be evaded, 
forfeits the like sum of £200.« 

Under the authority of a writ of assistance, granted by 
the Superior or Supreme Court of Justice, or Court of 
Vice-Admiralty having jurisdiction in the place, on appli- 
cation of the principal officer of the customs, it is lawful 
for any officer of the customs, taking with him a peace 
officer, to enter any building or other place in the day- . 
time, and to search for, seize, and secure any goods liable 
to forfeiture as aforesaid, and, in case of necessity, to 
break open any doors, and any chests or other packages 
for that purpose ; and such writ of assistance, when once 
issued, is in force during the whole of the reign in which 
it has been granted, and for twelve months from the con- 
clusion thereof.' If any person, by force or violence, 

§ 06. 1 § 67. 2 § 68. 3 § 70. 
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assault, resist, oppose, molest, hinder, or obstract any 
officer of the customs or navy, or other person employed 
as aforesaid, in the exercise of his office, or any peraon 
acting in his aid or assistance, — such person being con- 
victed thereof, is adjudged a felon, and must be proceeded 
against as such, and punished at the discretion of the 
court before whom he may be tried.* 

All vessels, boats, &c., which have been, or may here- 
after be, seized or forfeited, in or near any of the Britisli 
possessions abroad, under that or any act relating to the 
customs, or to trade or navigation, are deemed and taken 
to be condemned, and may be dealt with in the manner 
directed by law, in respect to vessels, boats, &c., seized 
and condemned for breach of any such act, unless the 
person from whom any such vessel, boat, &c., may have 
been seized, or the owner of them, or some person autho- 
rised by him, do, within one calendar month from the 
day of seizing the same, give notice in writing to the 
person or persons seizing, or to the collector, controller, 
or other chief officer of customs at the nearest port, that 
he claims, or intends to claim the vessel, &c.* All things 
which may be seized as being liable to forfeiture as afore- 
said, must be taken forthwith, and delivered into the 
custody of the collector and controller of the customs, 
at the custom-house nearest to the place where the same 
were seized, who must secure the same by such means, 
and in such manner, as may be provided and directed 
by the commissioners of customs ; and, after condemna- 
tion thereof, the collector and controller must cause the 
same to be sold by public auction to the best bidder. 
The commissioners can direct in what manner the pro- 
duce of such sale is to be applied, or in lieu of sale, to 
^direct that any of such may be destroyed or reserved for 
the public service.' 

No claim to anything seized under the present or any 
act relating to the customs, or to trade or navigation, 
and returned into any of her Majesty's courts for adjudi- 
cation, can be admitted, unless the claim be entered in 
the name of the owner, with his residence and occupation, 
nor unless oath to the property in such thing be made 
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by the owner, or by his attorney or agent, by whom such 
claim is entered, to the best of his knowledge and belief. 
Every person making a false oath thereto is deemed 
guilty of a misdemeanor, and is liable to the pains and 
penalties to which persons are liable for a misdemeanor.^ 
But no person can be admitted to enter a claim to any- 
thing seized, in pursuance as aforesaid, and prosecuted in 
any of the British possessions in America, until sufficient 
security has been given in the court in which such seizure 
is prosecuted, in a penalty not exceeding £60, to answer 
and pay the costs occasioned by such claim ; and, in de- 
fault of giving this security, such things must be ad- 
judged to be forfeited, and are to be condemned.^ But 
when goods or ship are seized as forfeited, as aforesaid, 
and detained in any of the British possessions in America, 
the judge or judges of any court having jurisdiction to 
try and determine such seizures, can, with the consent of 
the collector and controller of the customs, order the 
delivery thereof, on security by bond, with two sufficient 
securities, to be first approved by that collector and con- 
troller, to answer double the value of the same, in case of 
condemnation ; and such bond must be taken to the use 
of her Majesty, in name of the collector or officer of 
the customs, in whose custody the goods, or ship, or 
vessel, may be lodged, and must be delivered and kept 
in the custody of such collector or officer. In case the 
goods, &c., be condemned, the value thereof must be 
paid into the hands of such collector or officer, who, 
thereupon, with the consent or privity of his controller, 
cancels such bond.^ 

These are the laws relative to the exportation of goods 
from any of the British possessions abroad ; and, I need 
not say anything here, in addition to what I have already 
said, as to the manner of taking in and loading a cargo 
at a foreign port. You should bear in mind, that it is 
necessary to make protests, when requisite, in loading 
at a foreign, equally as in a home port, and even more 
so ; and you ought to bring the instruments of protest 
along with you. In a previous letter, I have noticed 
some cases, in which vessels had been engaged to arrive 

7 8 77. 8 i 78. g § 74. 
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at an outward port by a certain day, and, if a vessel 
should fail so to arrive, the merchant has the option of 
loading or not; but, here, suppose the merchant has 
furnished part of the agreed-on cargo, under a contract 
to load the vessel with an entire cargo, and he, however, 
is unable fully to load the vessel in terms of that con- 
tract, — ^what, then, should you do? If the merchant 
is in good credit, or otherwise responsible, and should 
he announce to you, that he is unable to load the full 
cargo agreed for, you ought not to sail with what has 
been loaded, unless under his express sanction^ or, at 
least, without intimating to him, by a protest, that you 
are to sail by a day certain, with that part of the cargo 
which may be on board ; and neither ought you to fill 
up the vessel with the goods of other parties, without 
his express consent. But, should there be a reasonable 
doubt of his credit or responsibility, there is little risk 
in filling up the vessel with the goods of others, so as to 
secure a full freight. The same remarks apply, where 
the merchant altogether fails to provide a cargo ; and 
I should consider it an extreme case, indeed, which 
would warrant a master in returning with an empty 
ship, and trusting to the recovery of damages from the 
freighter.* 

But it may happen, that you yourself must enter into 
contracts or engagements for the employment of your 
vessel. Of course, where your owners themselves have 
made a special contract for that employment, you can- 
not, under any general or implied authority, annul, alter, 
or vary that contract, or substitute another in its place. 
In a general ship, you have an implied authority to bind 
your owners, in every contract relative to the usual em* 
ployment of such a ship ;^ and in regard to the employ- 
ment of the vessel, whether as a general ship or other- 
wise, the general rule is, that the owners are bound to 
the performance of every lawful contract made by you as 
the master, and in the usual course of that employ-. 
ment.^ In a foreign port, you are the only recognised 
representative of your owners, and, therefore, a charter- 
patty made by you, in your own name, in such a port, 
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and in the usual course of the ship's employment, and 
without fraud, is hinding both upon yourself and your 
owners. 

In sailing from a foreign port, the same as sailing 
from a home port, you must take care that your vessel is 
sufficiently seaworthy for the intended voyage. But 
there is a distinction as to seaworthiness, which it is 
necessary for you to keep in view. It cannot he ex- 
pected, that, at the termination of a long outward voyage, 
and before the commencement of the homeward voyage, 
the vessel will be as well found, as at the commence- 
ment of the former ; but still, she must be in a state of 
seaworthiness, commensurate to the risk of the home- 
ward voyage. If an insurance has been effected on the 
voyage out and home, and the vessel has sustained some 
trifling damage in the outward voyage, from the ordinary 
perils of the sea, then the warranty of seaworthiness 
will not be broken ; but, if, in the outward voyage, the 
vessel has been so damaged by these perils, as to give 
rise even to a doubt as to her seaworthiness^ at the ter- 
mination of that voyage and previous to the commence- 
ment of the homeward voyage, then, if she can be 
repaired within a reasonable time, — with reasonable care, 
— and at small expense, there can be undoubtedly no 
question, that she must be so, before sailing on the 
homeward voyage, so as to avoid all questions between 
your owners and the shippers, or the underwriters, as to 
the vessel's state of seaworthiness at the time of her 
sailing from the foreign port.* It is extremely foolish 
to hear shipmasters boast (as too many do) of having 
brought their vessel, when unseaworihy, across the 
Atlantic without repair, and of their having been com- 
plimented by the underwriters for bringing her safe into 
^ort ; whereas, in place of this showing their good sea- 
manship, it only shows their ignorant or thoughtless 
foolhardiness, and it is what no prudent shipmaster 
ought, on'^any account, to do. But, again, if there is 
a separate insurance on the homeward voyage, inde- 
pendent altogether of the outward voyage, and the risk 
on which only commences at and from the outward port 
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of ladings in that case^ the vessel must he in the same 
complete state of seaworthiness^ hefore sailings as she 
must he hefore leaving her home port ; and I need not 
repeat what I have already said upon that head^ in a 
previous letter. 

I am^ &c. 
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. Eletaming to the United Kingdom — bulk cannot be broken 
within four leagues of coast—nor goods unladen, nor alteration 
made in stowage— penalty for doing so— manifest must be on board 
— ^what it must contain — penalty for goods imported and not in 
manifest, or for goods in manifest and not on board— master must 
produce manifest to customs officer who comes on board withiB 
four leagues of the coast — and, if demanded, must deliyer a true 
copy —and another to the officer who first demands it within the 
limits of the port— penalty for not doing so— master must report 
within twenty-four hours of arrival, and before breaking bulk — 
particulars of report — penalty on failure — Africans on board, 
master or owner bound to give bond to maintain — ^packages re- 
ported ''contents unknown" may be opened and examined — 
master must deliver manifest, and, if required, bill of lading, or 
copy, and answer questions as to voyage— penalty for failing to 
produce, or producing false manifest, bfil of lading, or copy, or 
luling to answer questions, or not answering them truly — part of 
cargo reported for another port — ship must come quickly up to 
place of unlading, and bring to at stations for officers boarding — 
penalty for not doing so— mooring places for tobacco ships — goods 
unshipped from importing vessel, or landing contrary to custom's 
regulations, to be forfeited — penalty on persons concerned — officers 
of customs can board ships, and must have access to all parts — 
can seal or secure goodd, and open locks— concealed goods for- 
feited — ^penalties— a/ter fourteen days, officer may bond goods not 
entered, and small packages, &c., J>ejfore fourteen days — if duties 
and charges not paid in three months, goods may be sold— goods 
remaining on board vessel longer than time allowed, goods and 
vessel may be detained till charges paid— times and places for 
landing goods from beyond seas, and manner of doing so — special 
regulations as to certain descriptions of goods— <;oasting trade 
defined- dutiable goods carried into Isle of Man—notice of arrival 
to be given before unlading goods, and proper documents obtained 
— particulars of notice — must be given within twenty-four hours of 
arrival — in coasting trade to and n'om Ireland, master must attend 
and deliver notice— cargo-book must be kept — penalties for false 
entries in — ^transires must be delivered before unlading goods— . 
times and places for unshipping goods brought coastwise. 

Gentlemen^ 

Let me assume that you are again approaching 
the shores of this country^ laden with goods from parts 
beyond seas, it is necessary that you should be ac- 
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qaainted with the powers of the customs' officers, and 
the customs' regulations. 

The act for the general regulation of the customs, 
enacts, that no goods must he unladen from any ship 
arriving from parts heyond the seas, at any port or place 
in the United Kingdom, or in the Isle of Man, nor 
must hulk he hroken after the arrival of the ship within 
four leagues of the coasts of any of these countries, he- 
fore due report of the ship, and due entry of the goods, 
has heen made, and warrant granted, as directed hy the 
act; and no goods must he so unladen, except at such 
times and places, and in such manner, and hy such per- 
sons, and under the care of such officers, as the act 
directs. If, after the arrival of the ship within four 
leagues of the coast, any alteration he made in the stow- 
age of the cargo, so as to facilitate the unlading of any 
part thereof, or if any part he staved, destroyed, or 
thrown overboard, or any package be opened, the ship is 
deemed to have hroken bulk. But diamonds and bul- 
lion, fresh fish of British taking, and imported in British 
ships, and fresh lobsters, however taken or imported^ 
may be landed in the United Kingdom, without report, 
entry, or warrant.^ 

All goods not duly reported, or which shall he unladen 
contrary to the act, are declared to be forfeited ; and if 
hulk be broken contrary thereto, the master forfeits the 
sum of dE 100.* 

No goods must be imported into the United King- 
dom, or into the Isle of Man, from parts beyond the 
seas, or in any British ship, unless the master has on 
board a manifest of such goods, made out, and dated 
and signed by him, at the place or places where the 
same, or the different parts of the same, have been taken 
on board, and authenticated as after mentioned. This 
manifest must set forth the name and tonnage of the 
ship, — ^the name of the master, and of the place to which 
the ship belongs,— of the place or places where the goods 
were respectively taken on board, — ^and of the place or 
places for which they are destined respectively ; and must 
also contain a particular account and description of all 
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the packages on board, with the marks and numbers 
thereon » and of the sorts of goods, and different kinds of 
each sort contained therein, to the best of the master's 
knowledge, and the general denomination of the contents 
of every package containing the following articles im- 
ported from any foreign place in Europe, viz., cambrics 
or lawns, leather gloves, manufactures of silk, tobacco, 
cigars, or snuff, and the particulars of such goods as are 
stowed loose, and the names of the respective shippei's 
and consignees, as far as the same can be known to the 
master. To this particular account, must be subjoined 
a general account or recapitulation of the total number 
of the packages of each sort, describing the same by 
their usual names, or by such descriptions as the same 
can be best known by, and the different goods therein, 
and also the total quantities of the goods stowed loose ; 
and all such cambrics or lawns, &c., not so manifested, 
are to be forfeited.' 

If any goods be imported into the United Kingdom, 
or into the Isle of Man, in any Biitish ship, without 
such manifest, or if any goods in such manifest, be not 
on board, the master forfeits the sum of £100.^ 

The master of every ship required to have a manifest 
on board, must produce that manifest to any officer of 
the customs who comes on board his ship, after her 
arrival within four leagues of the coast of the United 
Kingdom, or of the Isle of Man, and who demands the 
same for his inspection ; and the master must also deliver 
to any such officer, who is the first to demand it, a true 
copy of such manifest, signed by himself, and must also 
deliver another copy to any other officer of the customs, 
who is the first to demand the same, within the limits of 
the port to which the ship is bound. Thereupon, these 
officers, respectively, must notify upon the manifest, and 
on the copies, the date of the production of that manifest, 
and of the receipt of these copies, and must transmit the 
copies to the collector and controller of the port to which 
the vessel is first bound, and must return the principal 
manifest to the master. If the master does not, in any 
case, produce the manifest, or deliver the copy, he for- 
feits £100.* 

3 13. 4^5. 5 § 6. 
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The master of every ship arriving from parts beyond 
the seas, at any port in the United Kingdom^ or in the 
Isle of Man, whether laden or in ballast, must, within 
twenty-four hours after such arrival, and before bulk be 
broken, make due report of his ship, and must male 
and subscribe a declaration to the truth of the same, 
befoi-e the collector and controller of that port This 
report must contain an account of the particular marb, 
numbers, and contents, of all the different packages or 

Earcels of the goods on board the ship, and the particn- 
irs of any goods stowed loose, to the best of his know- 
ledge, and the general denomination of the contents of 
every package containing cambrics or lawns, &c., im- 
ported from any foreign port in Europe ; and of the 
place or places where such goods were respectively taken 
on board, and of the burden of the ship, and of the 
country where the ship was built ; or, if British, of the 
port of registry, and of the country of the people to 
which the ship belongs, and of the name and country of 
the person who was master during the voyage, and ol 
the number of the people by whom the ship was navi- 
gated, stating how many are the subjects of the country 
to which the ship belongs, and how many are of some 
other country. In this report, it must be further declared 
whether, and in what cases, the ship has broken bulk in 
the course of her voyage, and what part of the cargo, if 
any, is intended for importation at that port, and what 
part, if any, is intended for importation at another port 
in the United Kingdom or Isle of Man, or what part, if 
any, is prohibited to be imported, except to be ware- 
housed for exportation only, and what part, if any, is 
intended for exportation in that ship to parts beyond the 
seas, and what surplus stores or stock remain on board 
the ship ; and, if a British ship, what foreign-made sails 
or cordage, not being standing or running rigging, are on 
board the ship. If the master fails to make such report, 
or makes a false report, he forfeits the sum of £100.* 

The master of every vessel coming from the coast of 
Africa, and having taken on board at any place in Africa, 
any person or persons being, or appearmg to be, natives 
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of Africa^ must> in addition to all other matters^ state in 
the report of his vessel^ how many such persons have 
heen taken on hoard by him in Africa ; and any master 
failing therein^ forfeits the sum of £100. And the 
master or owner or owners of such vessel, or some or 
one of them, must, at the time of making such report, 
enter intd bond to her Majesty, in the sum of £100, 
conditioned, to keep harmless any parish, or any extra 
parochial or other place maintaining its own poor, 
against any expenses which such parish or other place 
may be put to, in supporting any such person during 
their stay in the United Kingdom, Any master, owner, 
or owners, refusing or neglecting to enter into such bond, 
forfeits the sum of £200.^ 

If the contents of any package, intended for exporta- 
tion in the same ship, to parts beyond the seas, as before 
mentioned, be reported by the master as unknown to 
him, it is lawful for the officers of the customs to open 
and examine such package on board, or to bring the 
same to the Queens warehouse, for that purpose. If 
there be foimd in such package, any goods which may 
not be entered for home use, such goods are to be for- 
feited ; or, if the goods be such as maj be entered for 
home use, the same are chargeable with the duties on 
importation, unless, in either case, the commissioners of 
customs, in consideration of the sort or quality of these 
goods, or the small rate of duty payable thereon, should 
see fit to deliver the same for exportation.^ 

The master of every ship must, at the time of making 
his report, deliver to the collector or controller, the mani- 
fest of the cargo of his ship, where a manifest is required ; 
and, if required by the collector or controller, must pro- 
duce to him any bill or bills of lading, or a true copy 
thereof, for any and every part of the cargo laden on 
board, and must answer all such questions relating to 
the ship and cargo, and crew and voyage, as may be put 
to him. In case of failure or refusal to produce the 
manifest, or to answer the questions, or to answer them 
truly, or to produce the bill of lading or copy, or, if the 
manifest, or bill of lading or copy, be false, or if any bill 
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of ladiDg be nttered or produced by any master, and the 
goods expressed therein have not been bona fide shipped 
on board the ship, or, if anj bill of lading uttered or 
produced by any master, has not been signed by him, or 
any such copy has not been received or made by hiiii> 
previously to his leaving the place where the goods ex- 
pressed in that bill of lading or copy were shipped, then, 
and in every such case, the master forfeits die sum of 
£100.* If any part of the cai^o for which a manifest i3 
required, be reported for importation at some other port 
in the United Kingdom, or at some other port in the 
Isle of Man, respectively, the collector and controller of 
the port at which some part of the cargo has been de- 
livered, must notify such delivery on ^e manifest, and 
return the same to the master.^ 

Every ship must come as quickly up to the proper 
place of mooring or unlading, as the nature of the port 
will admit, and without touching at any other place, and, 
in proceeding to such place of mooring or unlading, must 
bring to at stations appointed by the commissioners of 
customs for the boarding of ships by the officers of cus- 
toms, — and, after arrival at such place of mooring or 
milading, the ship must not remove from such place, ex* 
cept directiy to some other place, and with the knowledge 
of the proper officer of the customs, on penalty of £ 100, 
to be paid by the master. But the commissioners of 
customs may appoint places to be the proper places for 
the mooring or unlading of ships importing tobacco, and 
where such ships only can be moored or unladen ; and, 
in case the place so appointed for the unlading of these 
ships, be not within some dock surrounded wi£ walls, if 
the ship, after having been discharged, remain at that 
place, or if any ship not importing tobacco, should be 
moored at that place, in either case, the master forfeits 
and pays the sum of £20.' 

No goods imported into the United Kingdom from 
parts beyond the seas, can be unshipped or carried from 
the importing vessel, to any quay, wharf, or other place, 
previously tu the examination thereof, except under such 
rules, regulations, and instructions, as the commissioners 
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of customs may, from time to time, with the approha- 
tion of the commissioners of the treasury, direct and 
appoint ; and all goods unshipped or carried contrary to 
any of such rules, regulations, or instructions, are for- 
feited, together with the craft, or other means, used for 
the conveyance of such goods ; and every person know- 
ingly concerned in the unshipping or canying of such 
goods, or to whose hands and possession these may 
knowingly come, contrary to such rules, regulations, and 
restrictions, forfeits and pays a sum of £ 100, or treble 
the value of the goods, at the election of the commis- 
sioners of customs.* 

It is lawful for the proper officer of the customs, to 
board any ship arriving at any port in the United King- 
dom or Isle of Man, and freely to stay on board, until 
all the goods laden therein have been duly delivered 
from the ship ; and these officers must have free access 
to every part of the ship, and have power to fasten down 
hatches, to mark any goods before landing, and to lock 
up, seal, mark, or otherwise secure, any goods on board 
the ship ; and if any place, or any box be locked, and 
the keys be withheld, the officers of the customs, if they 
be of a degree superior to tidesmen or watermen, can 
open any such place, box, or chest, in the best manner 
in their power ; but if they be tidesmen or watermen, or 
only of that degree, they must send for their superior 
officer, who can open, or cause to be opened, any such 
box, place, or chest, in the best manner in his power. 
If any goods are foimd concealed on board such a ship, 
they are forfeited ; and if the officers of the customs 
place any lock, mark, or seal, upon any goods, or ship's 
stores, on board, and if that lock, mark, or seal, should be 
wilfully opened, altered, or broken, before due delivery 
of such goods, or if any -of such goods be secretly con- 
veyed away, or if the hatchways be opened after having 
been fastened down, the master forfeits the sum of £100 
in the fii*st case, and £200 in the second.^ 

It may be proper to inform you of another enactment 
in the Custom's Act, which requires, that every importer 
of goods> must, within fourteen days after arrival of the 
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importing ship, make perfect entry inwards of these 
goods, or make entry by bill of sight, as provided by 
the act, and must also land the goods within the same 
period. In default of such entry being made, and of 
the goods being so landed, it is lawful for the officers of 
the customs to convey the goods to the Queen's ware- 
house ; and, whenever the cargo of any ship has been 
discharged, excepting only a small quantity of the 
goods, the officers of the customs can convey the 
remaining goods, and can, at any time, convey any small 
packages or parcels of goods to the Queen's warehouse, 
although these fourteen days have not expired, and such 
must be kept there waiting the entry thereof, during the 
remainder of the fourteen days. If the duties, due upon 
any goods so conveyed to the Queen's warehouse, be not 
paid within three months after these fourteen days ore 
expired, together with all charges of removal and ware- 
house rent, the same must be sold, and the produce 
applied, — first to the payment of the freight and charges, 
— then to pa3rment of the duties, — and the overplus, if 
any, is paid over to the proprietor.' 

Whenever an officer of the customs is kept in charge 
of any goods, beyond the time allowed by law, for the 
same being entered and landed, it is lawful for the officer 
to detain the vessel in which these goods have been im- 
ported, if the same are remaining on board, until the 
expenses have been paid to the person appointed by the 
commissioners of customs to receive the same. In all 
cases where the goods have been put out of the vessel, 
the person or persons in whose names the same have 
been entered, must pay to the person so appointed as 
aforesaid, all such expenses as may have been so incurred 
by such officer, and the goods can be detained until these 
expenses have been paid; and, if not paid within one 
month after these have been demanded in writing, from 
such person or persons, by any officer of the customs, 
the goods can be sold, and the proceeds applied, — first 
to the payment of the freight and charges, — ^next, to 
the pa3rment of the duties, — next, to payment of the 
officer's expenses, and of the charges attending the 
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seizure and sale of the goods, — and the overplus, if any, 
is paid to the proprietor.* When, in any of the instances 
mentioned in these two sections, the cargo, or part of the 
cargo, is sold to the customs' authorities, payment of the 
freight of these goods is secured from the proceeds, in 
the first place. 

As to the times of unlading vessels from heyond seas, 
the same act also enacts, that no goods whatever (except 
diamonds, hullion, fresh fish of British taking, and im- 
ported in British ships, and lohsters,) must he unshipped 
from any ship arriving from parts heyond the seas, or land- 
ed, or put on shore, hut only on days not being Sundays 
or holidays, and in the daytime, viz., — from the 1st Sep- 
tember until the last day of March, between sun-rising 
and sun- setting, — and, from the last day of March to the 
1st day of September, between the hours of seven in the 
morning and four in the afternoon ; nor must such goods 
(except as aforesaid) be so unshipped or landed, unless 
in the presence or with the authority of the proper officer 
of the customs. These goods (except as aforesaid) must 
be landed at one of the legal quays, appointed for the 
landing of goods, or at some wharf, quay, or place ap- 
pointed by the commissioners of customs for the landing 
of goods by sufferance; and no goods (except as afore- 
said) after having been unshipped, must be transhipped, 
or after having been put into any boat, or craft, to be 
landed, must be removed into any other boat or craft 
previous to their being duly landed, without the permis- 
sion or authority of the proper officer of the customs.' 

These are the statutary enactments as to goods 
brought foreign, which vou, as masters, require to attend 
to ; and, although, iiAhe importation of certain goods 
from certain countries or places, a particular form of cer- 
tificate or declaration, under the hand of the master, 
must be produced before entry can be made, yet, as the 
having and producing of these certificates and declara- 
tions, and the procuring of the goods duly entered, are, 
in such cases, more the interest and duty of the importer 
or consignee, I consider it imnecessary to trouble you 
with these in detail ; and I subjoin, in a foot-note, the 
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particular produce and countries to which the seyeral 
enactments of the statute applies. "^ 

* 1st. Before any luipr, coffee, cocoa, or iinrita, be entered as the produce 
of some British possessions in America, or the island of Mauritius, the master 
must deliver a certificate to the collector or controller, under the hand of the 
proper officer of the place where such goods were taken on board, that such 
are the produce thereof, and the master must make and subscribe a declara- 
tion, that this certificate was received at the place where the goods were taken 
on board, and that the goods so imported are the same as there mentioned. 
(^ 38.) 

and. Before anv sup;ar be entered as the produce of any of the British pos- 
sessions within the hmits of the East Inoia Company's charter, the master 
must deliver a certificate under the hand and seal of the proper ofiicer, at the 
place where the sugar was taken on board, that the same was declared by the 
shipper to be, realljr and truly, the produce of such British possession, and the 
master must subscribe a deoaration to the same efiect as already mentioned. 

(§ 390 

Srd. If kny sugar, the produce as last mentioned, be imported into the Cape 
of Good Hope, from the place of production, accompanied by a certificate of 
origin, and warehoused at the Cape, and enortea from such warehouse, 
accompanied by a certificate from the proper officer of the customs there, in 
terms of the act, such certificate must be delivered by the master to the col- 
lector or controller at the port of importation, and he must make and sub- 
scribe a declaration before either of these officers, that such certificate was 
reoaved by him at the Cape, and that the sugar so imported is the same as 
therein mentioned. (§ 40.) 

4th. Before any wine be entered as the produce of the Cape, the master 
must deliver to the collector or controller, a certificate under the hand of the 
proper officer there, that proof had been made of such wine having been the 

Sroduce of the Cape, stating the (quantity, and sort, and the number and 
enomination of the packages in which it is contained ; and the master must 
make and subscribe a declaration to the same effect as Ibefore mentioned, 

(S *!•) 
6th. Before any goods be entered as being the produce of Jersey, Guernsey, 

Aldemey, Sark, or Man, the master must deliver to the collector or controller, 

a certificate from the governor, lieutenant-governor, or commander-in-chief 

of the island whence tne goods were imported, that proof had been made of 

such goods having been the produce of that island. (§ 43.) 

6th. Before cured fish, of British taking and curing, and imported in Britidi 
ships, can be entered, free of duty, as beinp of such taking and curing, the 
master must make and subscribe a declaration, before the collector or con- 
troller, that the fish were actually so caught and taken, in British ships, and 
cured by the crews thereof, or by her Majesty's subjects. ({ 46.) 

7th. Before any blubber, train oil, spermaceti oil, head matter, or whale 




the master must deliver to the collector or cAftroller, a certificate under the 
hand of the proper officer, of the possession where these were taken on board, 
or, if none such reside there, then, under the hands of two principal inhabi- 
tants at the place of shipment, that the shipper had made a aedaration before 
lum or them, of the same being the produce of fish, or creatures living in the 
sea, taken wholly by British vessels, owned and navigated according to law ; 
and the master most make -and subscribe a declaration the same as before 
mentioned. (§ 47.) 

8th. Before any blubber, &c., (as before,) imported direct from the fishery, 
can be entered, as being the produce of fish, or creatures living in the sea, 
taken and caught wholly by the crews of British ships, cleared out from the 
United Kinsdom, or from any British possession, the master must make and 
subscribe a declaration, and tne importer must do the same, that these are the 
produce of fish, or creatures living in the sea, taken and caught wholly by the 
crew of such ship, or by the crew of some other British ship. ({ 48.) 
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In regard to the coasting trade, the same act enacts, 
that all trade by sea, from any one part of the United 
Kingdom to another part thereof, or to the Isle of Man, 
or from the Isle of Man to any part of the United King- 
dom, or from one part of the Isle of Man to another 
part thereof, is to be deemed to be a coasting trade, and 
all ships while employed therein are deemed to be coast* 
ing vessels. No part of the United Kingdom, or of the 
Isle of Man, however situated, with regard to any other 
part thereof, is to be deemed in law, with reference to 
each other, to be parts beyond the seas, in any matter 
relating to the trade, or navigation, or revenue, of this 
country. But all goods, liable to duty of customs, upon 
the importation or bringing of them into the Isle of 
Man, when brought from the United Kingdom into that 
Isle, and all vessels bringing the same, are liable to the 
same rules and regulations as are required by law, in 
regard to goods imported into that Isle from foreign 
parts, and in respect of the vessels importing the same ; 
and all penalties and forfeitures inflicted by law, for 
breach of the said rules and regulations, attach upon 
all goods brought into the said Isle, contrary to these or 
any of them, and upon all persons committing a breach 
of any such inile or regulation, — these penalties and for- 
feitures being recoverable, the same as any other penalty 
or forfeiture under the act.* 

I have already noticed the cargo-book, which the mas- 
ter of every coasting vessel is bound to keep, and the 
particulars which must be entered in that book ; and the 
same act enacts, that no goods brought coastwise, can be 
unladen in any port or place in the United Kingdom, or 
in the Isle of Man, uatil due notice in writing, signed 
by the master, has been given to the collector or con- 
troller, by the master, owner, wharfinger, or agent of 
such ship, of the arrival of the ship with goods so 
brought, nor until the proper documents have been 
granted, in terms of the act, for the unlading of the 
goods ; and such goods must not be unladen, except at 
such times and places, in such manner, by such persons, 

8 § 113. 
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and under the care of such officers^ as directed by the 
act; and all goods brought to be unladen contrary to 
the act, are declared to be forfeited.* In this notice, 
must be stated, the name and tonnage of the ship, — ^the 
name of the port to which she belongs, — the name of 
the master, — the name of the port from which she has 
arrived, — and the name or description of the wharf or 
place at which her lading is to be discharged. The 
notice must be signed by the master, owner, wharfinger, 
or agent of the ship, and is entered in a book, kept by 
the collector, for the information of all parties interested, 
and must be delivered within twenty-four hours after 
arrival, under a penalty of £20, to be paid by the 
master.^ 

Upon the arrival of any coasting ship at any port in 
Great Britain, from Ireland, and at any port in Ireland, 
from Great Britain, the master must, within twenty-fonr 
hours after arrival, attend and deliver this notice, signed 
by him, to the collector or controller ; and if there be on 
board any goods subject, on arrival, to any duties of 
excise, or any goods which had been imported from parts 
beyond the seas, the particulars of these goods, with the 
marks and numbers of the packages containing the same, 
must be set forth in the notice ; or, if there be no such 
goods' on board, then it must also be declared in the 
notice, that no such goods are on board. The master 
must answer any questions relating to the voyage, as may 
be demanded of him by the collector or controller ; and 
every master who fails, in due time, to deliver such notice, 
and truly to answer such questions, forfeits the sum of 
dBlOO.* 

In a previous letter, as to the lading of a coasting cargo, 
I have explained to you that a cargo-book must be kept, 
and the particulars which are required by the act to be 
entered in that book ; and, in reference to the discharging 
of such a cargo, that, in the cargo-book, at the port of 
discharge, must be noted the respective days upon which 
any of the goods may be delivered out of the ship, and 
also the respective times of departure from the port of 

{U8. 1 6H7. 2 §118. 
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lading, and of arrival at any port of unlading. The 
master must produce this cargo-hook, for the inspection 
of the coastwaiter or other proper officer, so often as the 
same is demanded, who is at liberty to make any note 
or remark therein ; and, if the master fail correctly to 
keep the cargo-hook, or to produce the same, or if, at 
any time, there he found on hoard any goods not entered 
in that hook as laden, or any goods noted as delivered, 
or if it he found that any goods entered as laden, or any 
goods not noted as delivered, he not on hoard, the master 
forfeits £50 ; and if, at the port of discharge, any pack- 
age entered in the cargo-hook, he found to contain any 
foreign goods, which are not entered in that hook, such 
goods are forfeited.' 

Before any goods can he unladen from a coasting ship, 
at the port of discharge, the master, owner, wharfinger, 
or agent of the ship, must deliver the transire to the col- 
lector or controller of that port, who, thereupon, grants 
an order for unlading the ship at the wharf or place 
mentioned in that order. But, if any of the goods on 
board he liable to any duty of customs or excise, paya- 
ble on arrival coastwise, the master, owner, wharfinger, 
or agent of the ship, or the consignee of these goods, 
must also deliver to the collector or controller, a bill of 
the entry Of the particulars thereof,, expressed in words 
at length, with a copy thereof, in which all sums and 
numbers may be expressed in figures, and must pay 
down all duties of customs, or produce a permit, in 
respect of all duties of excise, which are due and pay- 
able on any of such goods, as the case may be. There- 
upon, the collector and controller grant an order for the 
landing of the goods, in presence, or by the authority, 
of the coastwaiter.* 

No goods can be unshipped from any ship arriving 
coastwise in the United Kingdom, or in the Isle of 
Man, but only on days not being Simdays or holidays, 
and in the day time, the same as in the case of ships 
from parts beyond seas, viz. : — from 1st September to 
31st March, between sun-rising and sun-setting; and 

S USO. 4 § 122. 
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firom 3l8t March to 1st September, between the hours 
of seven in the morning and four in the afternoon ; nor 
can goods be so unshipped, unless in presence, or with 
the authority^ of the proper officer of customs, nor un- 
less at places appointed or approved by him.' 

In the following letter, we shall see the customs' regu- 
lations, for the prevention of smuggling. 

I am, &c. 



6 ilS5* 
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Smuggling— -«Til8 attending smug^inff^certain yessels belonging 
to British subjects, and foreign vessels within certain distances, 
with certain goods on board, and goods forfeited — any yessel or 
boat within port of United ^ngdom, &;c., haying prohibited goods 
on board, &c., forfeited — if without knowledge of master orowners 
— ^precaution in searching crew — cases in which certain vessels 
not forfeited for having on board tobacco, &c. — goods tlurown 
overboard during chase, forfeited — and persons on board deemed 
British subjects — certain vessels from which goods thrown over- 
board, forfeited — ^vessels when chased, to bring to — not doing so, 
to be fired at — ^vessels in port with cargo, afterwards found in 
ballast, and cargo unaccounted for, forfeited— vessels having secret 
places for concealing, or devices for running ffoods, and foreign 
vessels not square rig^d, having secret places lor goods, forfeited 
—goods unshipped without paying duty, and prohibited goods, 
liable to forfeiture— spirits and tobacco removed without permit^ 
deemed run— restricted goods, deemed run goods— vessels, &c., 
and goods seized by officers, &c., to be delivered to proper officer 
— vessels to be searched witMn certain limits — searching of 
persons, precautions as to— penalty for misconduct of officers- 
penalty for denying having foreign goods — officers authorised to 
search, &c.— commissioners may restore seizures— persons on 
board vessels liable to forfeiture, procedure against— parties 
entitled to detain — punishment of persons unshipping or carrying 

awav spirits, &c insuring deliveij of prohibited or uncustomed 

goods—aiding or assisting in unshipping spirits, &c., or carrying 
tea, &c. — ^punishments for assemblmg to run goods— making sig- 
nals — ^what offences are felonies under the act— power to mitigate 
penalties — ^persons detained to be tried— to be miprisoned in de- 
fault of paying penalty. 

Gentlemen^ 

Before closing these letters, I am sorry to say, 
that I find it necessary to call your special attention to 
the prevalent crime of smuggling, — to the statutory 
measures for the prevention of that crime, — ^and to the 
statutory punishments and penalties to which the perpe- 
trators of it suhject themselves* 

I cannot conceive what possible gratification can be 
afforded by being in possession of a few pounds of 
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smuggled tobacco or tea^ or of a small quantify of seiz- 
able spirits. Assmning, that you do succeed in escaping 
detection, and in evading the vigilance of the customs' 
officers, yet, the paltry gratification must be short-lived, 
and cannot repay the solicitude and anxiety necessary to 
escape detection. But, if smuggled goods are found on 
board, or in possession of yourself, or any of your crew, 
then, what are the consequences ? Penalties and 
imprisonments, with hard labour; and, while you are 
undergoing imprisonment, what is to become of your 
wife and family P I have known many instances, in 
which' domestic ruin has ensued, and the domestic happi- 
ness been irretrievably destroyed, merely because of 
the husbands suffering punishment for participating in 
smuggling. And, in any case, there is the infallible 
consequences of loss of character and situation ; for, I 
should think, no owner would be inclined to take into 
his employment a master who has been imprisoned for 
smuggling, nor would a master be disposed to engage, 
as one of his crew, a seaman just liberated from under- 
going imprisonment for the same offence. Besides, your 
owners are also materially interested in the prevention 
of smuggling, — as you will afterwards see, that, in most 
cases, the vessel or boat, in which smuggled articles are 
found, is subject to forfeiture, and can only be released 
upon payment of such sum as the commissioners of 
customs may modify, and, even in the best case, not 
without trouble and expense. 

It seems more than probable, that, in a great majority 
of the common instances of smuggling, the party doing 
so has been utterly ignorant of the special punishment 
he thereby incurs ; and, it is in order to show these, 
that I now proceed to point out the statutory means for 
checking smuggling, and the penalties and punishments 
attending it. 

By statute, it is enacted, ( 1 ) — if any vessel, not being 
square rigged, or any boat either belonging in whole or 
in part to her Majesty's subjects, or having half the 
persons on board, such subjects, be either found or dis- 
covered to have been, within one hundred leagues of 
the coast of the United Kingdom ; or (2) — if any vessel 
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belonging either in whole or in part to her Majesty's 
subjects, or having half the persons on board, subjects of 
her Majesty, or if any foreign vessel, not being square 
rigged, or any foreign boat, in which there is one or 
more subjects of her Majesty, is found or discovered to 
have been within four leagues of that part of the United 
Kingdom, which lies between the North Foreland, on' 
the coast of Kent, and Beachy Head, on the coast of 
Sussex, or within eight leagues of any other part of the 
coast ; or (3) — if any foreign boat or vessel is found or 
discovered to have been within one league of the coast 
of the United Kingdom ; 6r (4) — if any vessel or boat 
is found or discovered to have been within one league 
of the Islands of Guernsey, Jersey, Aldemey, Sark, or 
Man, or within any bay, harbour, river, or creek, of or 
belonging to any oie of these islands, — any such vessel 
or boat, so found or discovered, having ou board, or in 
any manner attached thereto, or conveying or having 
conveyed in any manner, (1) — any spirits not being in 
a cask or other vessel, capable of containing 20 gallons at 
least ; or (2) — any tea, exceeding 6 lbs. weight in the 
whole ; or (3) — any tobacco or snuff, not being in a cask 
or package containing at least 300 lbs. weight of either, 
or being separated or divided in any manner, within any 
cask or package ; or (4) — any tobacco stalks ; or (5) — 
any cordage or other articles adapted and prepared for 
slinging or sinking small casks; or (6) — any casks or 
other vessels whatsoever, of less size or content than 20 
gallons, of the description used for smuggling spirits, — 
then, and in every such case, the spirits, tea, tobacco, 
or snuff, and tobacco stalks, together with the casks or 
packages in which they are, and the cordage or other 
articles, casks, and other vessels, of the description 
aforesaid, and also the vessel or boat, are forfeited.^ 

This enactment applies to smuggling within a certain 
distance of the coasts ; and, it is also enacted, that, if 
any vessel or boat whatever arrive, or is found or dis- 
covered to have been, within any port, harbour, river, 
or creek of the United Kingdom, or of the Isle of Man, 
(not being driven in by stress of weather, or other una- 

I 8 and 9 v., c. 87, S 2. 
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voidable accident,) and having on board, or in any man* 
ner attached thereto, or having had on board and 
attached thereto, or conveying, or having conveyed in 
any manner within such port, &c., (1) — any spirits, not 
being in a cask or other vessel of the size or content above 
mentioned; or (2) — any tobacco or snuff, not being 
in a cask or package containing, at least, the weight 
above mentioned, or separated or divided in any manner 
therein; or (3) — any tobacco stalks, — then, every such 
vessel or boat, and the spirits, tobacco, snuff, or tobacco 
stalks, are forfeited.' 

But, if it be made to appear, to the satisfaction of the 
commissioners of customs, that the spirits, tobacco^ 
snuff, or tobacco stalks, were on board widiout the know- 
ledge or privity of the owner or master of the vessel or 
boat, and without any wilful neglect, or want of reason- 
able care, on the part of them, or either of them, the 
commissioners can deliver up the vessel or boat to the 
owner or master thereof* This may show you the pre- 
caution which you ought to exercise, in searching your 
crew and their chests, and the forecastle, for smuggled 
goods; because, if any such are found, the vessel is 
also liable to forfeiture, and you and your owners must 
be at the trouble and expense of applying to the com- 
missioners for restitution. 

There are certain cases, however, in which vessels are 
not forfeited for having tobacco, &c., on board. It is 
enacted, that nothing contained in the act extends to 
render liable to forfeiture, any vessel of 120 tons burden^ 
or upwards, (1) — on account of any tobacco or snuff 
coming direct from the East Indies, in packages, each 
containing 100 lbs. weight of tobacco or snuff, at least, — 
or, (2) — on account of any cigars, in packages, each con- 
taining 100 lbs. at least, — or, (3) — on account of any to- 
bacco, the produce of Mexico, Columbia, the continent 
of South America, or of the islands of St. Domingo, or 
Cuba, coming direct from any of these places, or from 
the warehouse in any British possession in America, in 
packages, each containing 80 lbs. weight, at least, — or, 
(4) — on account of any negro-head tobacco, the produce 

£ §3. 3 Ibid. 
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of> and coming direct from, the United States of America, 
in packages containing 150 lbs. weight, at least,^-or, 
(5)— on account of any tobacco of the dominions of the 
Turkish Empire, which maybe separated or divided in any 
ibanner within die outward package, it being a hogshead, 
cask, chest, or case, containing 300 lbs. weight, at least ; 
nor to render any vessel of 60 tons burden, or upwards, 
liable to forfeiture on account (6) — of any tea,— or, (7) — 
of any spirits, in glass or stone bottles, not exceeding the 
size of quart bottles, — such tobacco, snuff, cigars, tea, and 
spirits being really part of the cargo of tbe vessel, and in- 
cluded in the manifest, or other papers, enumerating or 
describing the cargo thereof; — nor to render any vessel 
liable to forfeiture, on account of any spirits, tea, or to- 
bacco, really intended for the consumption of the seamen 
and passengers on board, during the voyage, not being 
more in quantity than is necessary for that purpose ; — 
nor to render any vessel liable to forfeiture, if really 
bound from one foreign port to another foreign port, and 
pursuwg such voyage, wind and weather permitting.^ 

When any vessel or boat, belonging in whole or in 
part to her Majesty's subjects, or having one-half of the 
persons on board subjects of her Majesty, is found within 
100 leagues of the coast of the United Kingdom, and does 
not bring to, upon signal made by any vessel or boat in 
her Majesty's service, or in the service of the revenue, 
hoisting the proper pendant and ensign, in order to bring 
such vessel or boat to, and, thereupon, chase is given, — 
should any person or persons on board the vessel or boat 
so chased, or before it brings to, throw overboard any 
part of the lading, or stave or destroy any part, to pre- 
vent seizure thereof, — then, and in such case, the vessel 
or boat is forfeited ; and all persons escaping from such 
vessels or boats, or from any foreign vessel or boat, 
during chase made, ar& deemed and taken to be subjects 
of her Majesty, unless the contrary be proved.* And 
every vessel, not being square rigged, and every boat, 
belonging in whole or in part to her Majesty's subjects, . 
or having on board one or more of her Majesty's sub- 
jects, wluch is found, or discovered to have been, withia 

4 {4* ^ <fi* 
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four leagues of that part of the United Kingdom^ between 
the North Foreland, on the coast of Kent, and Beachy 
Head, on the coast of Sussex, or within eight leagues of 
any other part of the United Kingdom, from which any 
part of the lading has been thrown overboard, or on 
board which any of the goods on board are destroyed or 
staged, to prevent seizure, is forfeited.' 

In case any vessel or boat, liable to seizure or exami- 
nation under the law for the prevention of smuggling, 
does not bring to, when required so to do, on being 
chased by any vessel or boat in her Majesty's navy, 
having the pendant and ensign of her Majesty's ships 
hoisted, or by any vessel or boat duly employed for the 
prevention of smuggling, having a proper pendant and 
eftsign hoisted, — it is lawful for the captain, master, or 
other person having the charge or command thereof, 
(first causing a gun to be fired as a signal,) to fire at or 
into that vessel or boat; and the act indemnifies the 
captain, master, or other person acting in his aid or 
assistance, or by his direction, and discharges him from 
any indictment, penalty, action, or other proceeding for 
so doing.^ And if any vessel or boat whatever is found 
within the limits of any port of the United Kingdom, 
with a cargo on board, and is afterwards found light or 
in ballast, and the master is unable to give a due account 
of the port or place, within the United Kingdom, where 
that vessel or boat has legally discharged her cargo, — 
that vessel or boat is forfeited.' 

All vessels or boats, belonging in whole or in part to 
her Majesty's subjects, having false bulk-heads, false 
bows, double sides or bottoms, or any secret or disguised 
place whatsoever, in their construction, adapted for the 
purpose of concealing goods, or having any hole, pipe, or 
other device, in or about them, adapted for the purpose 
of running goods, — are forfeited, with all their guns, 
furniture, ammunition, tackle, and apparel.' 

The foregoing enactments apply to the forfeiture of 
.the vessels or boats, in which smuggled goods are or 
have been ; and the following apply to the goods them- 
selves. 

{ 6. 7 f 7. 8 1 8. MS* 
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If any goods^ liable to the payment of any duties, are 
unshipped from any vessel or boat in the United King- 
dom or Isle of Man^ (customs or other duties not being 
paid or secured J or if any prohibited goods whatsoever 
are imported or brought into any part of the United 
Kingdom, or of the Isle of Man, — or if any goods what* 
ever, which have been warehoused or otherwise secured 
in the United Kingdom, or in the Isle of Man, either 
for home consumption or exportation, are clandestinely 
or illegally removed from or out of any warehouse or 
place of security, — then, and in every such case, all such 
goods as aforesaid are forfeited, together with all horses 
and other animals, and all carriages and other things, 
made use of in the removal of such goods.^ 

If any goods, subject to any duty or restriction, in 
respect of importation, or prohibited to be imported, are 
found, or discovered to have been, concealed in any man- 
ner, on board any vessel or boat, within the limits of any 
port of the United Kingdom, or of the Isle of Man, — or 
are found, either before or after landing, to have been 
concealed in any manner on board that vessel or boat, 
within such limit as aforesaid, then, and in every such 
case, aU such goods, and all other goods packed with or 
used in conceding ^em, are forfeited.' And all spirits 
and tobacco, for which a permit is by law required, which 
may be found removing, without a legal permit for the 
same, are deemed to be ^irits or tobacco liable to, and 
unshipped without, payment of duty, unless the party in 
whose possession the same is found or seized, prove to 
the contrary.' 

All goods, the importation of which is in any way 
restricted, which are of a description admissable to duty, 
and which are found or seized in the United Kingdom, 
or in the Idle of Man, under any law relating to the 
customs or excise, are, for the purpose of proceeding for 
the forfekiure of them, or for any penalty incurred in 
respect of them, to be deemed to be, and are to be des- 
cribed in any information exhibited on account of such 
forfeiture or penalty, as goods liable to and unshipped 
without pkyment or duties.^ 

^ § 28. 2 § 29. 3 § Se. 4 § 31. 
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All vessels and boats, and all goods whatsoever, liable 
to forfeiture under any act relating to the customs, can be 
seized in any place, either upon land or water, by any 
officer or officers of her Majesty's army, navy, or 
marines, duly appointed for the prevention of smuggling, 
and on full pay, or by any officer or officers of customs 
or excise, or by any person having authority to seize 
from the commissioners of customs or excise ; and all 
vessels, boats, and goods so seized, must, as soon as con- 
venient, be delivered into the care of the proper officer 
appointed to receive the same.' And it is lawful to and 
for any officer or officers of the army, &c., duly autho- 
rised, and on full pay, as aforesaid, or for any officer or 
officers of the customs, producing his or their warrant or 
deputation, (if required,) — to go on board any vessel, 
which is widiin the limits of any of the ports of the 
United Kingdom, and to rummage and search the cabin 
and all other parts of the vessel, for prohibited or un- 
customed goods, and to remain on board that vessel 
during the whole time she continues within the limits of 
such port ; and also to search any person or persons, 
either on board, or who have landed from any vessel, 
should such officer or officers have good reason to suppose 
that any uncustomed or prohibited goods are secreted 
about such person or persons ; and if the officer or offi* 
cers be obstructed in going or remaining on board, or in 
entering or searching the vessel, every person so ob- 
structing forfeits and loses the sum of £100.' 

But, before any person can be searched by any of 
these officers, such person can require the officer or offi- 
cers to take him before a justice of peace, or the col- 
lector, controller, or other superior officer of customs, 
who must determine, whether there is reasonable ground 
to suppose, that that person has any uncustomed or. pro- 
hibited goods about his person ; and if it appear to the 
justice, &c., that there is reasonable ground to suppose 
such person has uncustomed or prohibited goods about 
his person, then, the justice, &c., can direct that person 
to be searched in such manner as he may think fit ; but, 
if it appear to the justice, &c., that there is not reason- 

iS |33. 6 §96. 
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able ground to suppose such person has any uncustomed 
or prohibited goods about his person, then the justice, 
&c., must forthwith discharge that person, who is not, 
in such case, liable to be searched. The officers must, 
on demand, take a suspected person before a justice, 
&c., detaining him in ^e meantime; but no female 
must be searched by any other person than a female, 
duly authorised for 'that purpose by the commissioners.' 
And if an officer does not take the suspected person, 
with reasonable despatch, before a justice, &c., when so 
requir^d, or if he require any person to be searched by 
him, not having reasonable grounds to suppose that 
such person has any uncustomed or prohibited goods 
about him, the officer forfeits and pays £10.^ 

Upon any passenger or other person on board a ves- 
sel or boat, being questioned by an officer of customs, 
whether there are any foreign goods upon his person, or 
in his possession, should he deny the same, and should, 
afiter such denial, any such goods be discovered upon his 
person, or in his possession, the goods so found are for- 
feited, and the person also forfeits treble the value.' 
And it is lawful for any officer of customs, or person 
acting under the direction of the commissioners of cus- 
toms, having a writ of assistance issued from the Court 
of Exchequer, to take a peace officer, and, in the day- 
time, to enter into and search any house, shop, cellar, 
warehouse, room, or other place, and, in case of re- 
sistance, to break open doors, chests, tnmks, and other 
packages, and there seize, and bring from thence, any 
uncustomed or prohibited goods, and put and secure the 
same in the custom-house warehouse, next to the place 
where these goods may be so taken.* 

It is in the power of the commissioners of the 
treasury, or of the customs, to dkect any vessel, boat, 
goods, or commodities, seized under the customs' acts, 
or the navigation act, to be delivered to the proprietors 
thereof, whether condemnation has been made or not, 
and also to mitigate or remit any penalty or fine, or any 
part of any penalty or fine, thereby incurred, or to 
release from confinement any person or persons com- 
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mitted under the customs' acts, on such tenns and con- 
ditions as to them may appear proper. But no person 
is entitled to the benefit of any order for such delivery, 
mitigation, remission, or release, unless such terms and 
conoitions are fully and effectually complied with.' 

Besides these forfeitures of vessels and goods, the 
individuals concerned are also liable to the following 
penalties, or subject to the after-mentioned terms of 
imprisonment, as a punishment for felonies. 

For instance, it is enacted, in reference to section 2 
of the act, that every person being a subject of her 
Majesty, ( 1 ) — ^who is found, or discovered to have been, 
on board any vessel or boat, liable to forfeiture under 
any customs' act, for being found, or discovered to have 
been, within any of the before-mentioned distances from 
the United Kingdom, or from the Isle of Man, having 
on board, or in any manner attached thereto, or having 
had on board, or in any manner attached thereto, or 
conveying or having conveyed in any manner, such 
goods or things as subject the vessel or boat to forfeiture; 
or (2) — ^who is found, or discovered to have been, within 
any of the aforesaid distances, on board any vessel or 
boat, from which any part of the cargo or lading thereof 
has been thrown overboard, or staved, or destroyed to 
prevent seizure ; and (3) — every person, not being a sub- 
ject of her Majesty, who is found, or discovered to have 
been, on board any vessel or boat liable to forfeiture for 
any of the aforesaid causes, within one league of the 
coast of the United Kingdom, or p( the Isle of Man; — 
that person is, upon being duly convicted of any of these 
offences before two justices of peace, to be adjudged by 
the justices as follows : — for the first of these offences, 
to be imprisoned in a house of correction, and there kept 
at hard labour, for any term, not less than six, nor 
greater than nine, calendar months : — ^for the second of 
these offences, for any term not less than nine, nor 
greater than twelve, calendar months, — and for the third 
or any subsequent offence, twelve calendar months.' 

Any officer or officers of the army, navy, or marines, 
duly employed for the prevention of smuggling, and on 

2 §45. S (60. 
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full pay, or any officer or officers of customs or excise, 
or other person acting in liis or their aid or assistance, 
or duly employed for the prevention of smuggling, are 
specially authorised and empowered to detain every such 
person, and to take him hefore a justice of the peace, in 
the United Kingdom, or in the Isle of Man, to he dealt 
with as directed by the act. But if any person proves, 
to the satisfaction of the justice or justices before whom 
he is brought, that he was only a passenger in the ves- 
sel or boat, and had no interest whatever therein, or in 
the cargo, or any goods on board thereof, he must be 
forthwith discharged by the justice or justices.* 

Every person ( 1 ) — ^who is found, or discovered to have 
been, on board any vessel or boat, liable to forfeiture 
under any customs' act, for being found, or discovered to 
have been, within any port, harbour, river, or creek, of 
the United Kingdom or Isle of Man, not being driven 
thereunto by stress of weather or other unavoidable acci- 
dent, — having on board, or in any manner attached 
thereto, or having had on board, or in any manner at- 
tached, or conveying, or having conveyed in any manner, 
such goods or things as subject the vessel or boat to for- 
feiture, — or (2) — ^who is found, or discovered to have been 
on board any of her Majesty's vessels, or in her Majesty's 
employment or service, or on board of any foreign post- 
office packet, being a national vessel employed in carry- 
ing the mails between any foreign country and the 
United Kingdom, (these last-mentioned vessels or packets 
being found or discovered to have been within any port, 
&c., of the United Kingdom or Isle of Man, and not 
driven in by stress of weather or other imavoidable acci- 
dent,) having on board, or in any manner attached, or 
having had on board, or in any manner attached, or con- 
veying, or having conveyed in any manner, any spirits, 
not being in a cask or vessel capable of containg the 
size or content of 20 gallons at least ; or any tobacco or 
snuff, not being in a cask or package containing 300 lbs. 
weight at least ; or being separated or divided in any 
manner within any cask or package, — such person for- 
feits £ 100 ; — ^and the officers and other persons before 
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named, can detain such person, and take him before a 
justice of the peace, to be dealt with in terms of the act^ 
But no person is liable to any penalty, or to be detained 
on account of any offence as now mentioned, unless 
there is reasonable ground to believe that he was the 
owner of the goods, or was concerned in bringing them 
into the ports or other places as are before mentioned, 
or in concealing the same ; nor on account of any spirits, 
tobacco, or snuff being stores, or being in vessels or 
packages of a content or size permitted by law.' 

Every person who unships or assists, or is otherwise 
concerued in unshipping, any goods prohibited to be im- 
ported into the United Kingdom or Isle of Man, or the 
duties for which have not been paid or secured, — or who 
knowingly harbours, keeps, or conceals, or knowingly per- 
mits or suffers to be harboured, kept, or concealed, any 
goods which have been illegally unshipped, without pay- 
ment of duties, or which have been illegally removed, 
without pa3rment of the same> from any warehouse or 
place of security where they may have been deposited, 
— or auy goods prohibited to be imported, or to be used 
or consumed in the United Kingdom or the Isle of 
Man, — and every person, either in the United King« 
dom or Isle of Man, to whose hands and possession any 
such prohibi];ed or uncustomed goods knowingly comes^ 
or who assists or is in anywise concerned in the illegal 
removing of any goods from any warehouse or place of 
security in which Uiey have been deposited, — that per- 
son forfeits, either three times the value of the goods, 
or the penalty of £100, at the election of the commis- 
sioners of customs.' 

Every person who, by way of insurance or otherwise^ 
undertakes or agrees to deliver any goods, to be imported 
from parts beyond the seas, into any port or place in the 
United Kingdom, without paying the duties due thereon 
on such importation, or any prohibited goods, — or who, 
in pursuance of such insurance or otherwise, delivers, or 
causes to be delivered, any prohibited or uncustomed 
goods, — and every aider or abb^ttor of such person, — for 
every such offence, forfeits the sum of £500, over and 
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above any other penalty to which, by law, he may be 
liable ; and every person who agrees to pay any money 
for the insurance or conveying of such goods, or receives, 
or takes these into his custody or possession, or suffers 
the same to be so received or taken, also forfeits £500, 
over and above any penalty to which, by law, he may be 
liable, on account of such goods f and if any person offers 
for sale any goods, under pretence that the same are 
prohibited, or have been unshipped and run on shore 
without payment of duties, then, and in such case, all 
these goods (although not liable to any duties or pro- 
hibited) are forfeited, and the person offering the same 
for sale, forfeits either the treble value of the goods, or 
the sum of £100, at the election of the commissioners 
of customs.* 

Every person who unships, or is aiding, assisting, or 
concerned in unshipping, any spirits or tobacco liable to 
forfeiture, under any customs* or excise act, either in the 
United Kingdom, or in the Isle of Man, or who carries, 
conveys, or conceals, or is aiding, assisting, or concerned 
in can*ying, conveying, or concealing any such spirits or 
tobacco, forfeits £100 ; and he can be detained by any of- 
ficer of the army, navy, or marines, duly employed for the 
prevention of smuggling, and on full pay, or by any officer 
of customs or excise, or other person acting in his aid 
or assistance, or duly employed in the prevention of 
smuggling, and taken before any justice of peace, to be 
dealt with as the act directs.^ i\jDd every person unship- 
ping, or aiding, assisting, or otherwise concerned in the 
unshipping, of any tea or foreign manufactm*ed silk, of ' 
the value of £20, liable to forfeiture under any customs* 
or excise act, or who carries, conveys, or conceals, or is 
aiding, assisting, or concerned in carrying, conveying, or 
concealing such tea or silk, — forfeits for every such of- 
fence, treble the value thereof; and such person can be 
detained and dealt with in the same way as already men- 
tioned,— only the person so detained can give security 
in treble the amount of the goods seized, to the satis- 
faction of the justice, to appear at a time and place to 
be appointed by him.' 

8 8 «8. y S 49. 1 § 51. 2 IS2. 
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Every person, who procures, or hires by any nxeans,or 
deputes, or authorises any other to procure or hire uy 
persons to assemble for the purpose of being coDceniti 
in the landing or unshipping, or carrying, comewy 
or concealing any goods prohibited to be imported, c 
the duties for which have not been paid or seciued,— tni 
(2) every person who obstructs any of the aforeaii 
officers or other persons in the execution of their datr, 
or in the due seizure of any goods liable to forfeiture by 
any customs* act, — or (3) who rescues or causes to be 
rescued any goods which have been duly seized,— or (4) 
who attempts, or endeavours to do, or who does, eitha 
before, at, or after seizure, stave, break, or othenri* 
destroy any goods to prevent the seizure thereof, or the 
securing of the same, — that person, upon being duly coa- 
victed of any of these offences, before the justices of tbe 
peace, is adjudged by the justices, for the first ofena, 
to be imprisoned in a house of correction, and kept to 
hard labour, for not less than six, nor greater than nine, 
calendar months.— ^or the second offence, for not les 
than nine, and not greater than twelve, calendar months, 
— and for the third or any subsequent offence, for tirdit 
calendar months.' 

To prevent signals made to or by any smuggling ves- 
sel or boat, it is enacted, that, after sunset and beloTB 
sunrise, between 21st September and 1st April, or after 
eight in the evening and before six in the morning, at 
any other time of the year, no person must make, aid, 
or assist in making, any signal in or on board, or from 
any vessel or boat, or on or from any part of the coast 
or shore of the United Kingdom, or within six miles of 
any part of that coast or shore, for the purpose of giving 
notice to any person on board any smuggling vessel of 
boat, whether any person so on board, be or be not 
within distance to notice any such signal ; and if, contiaiy 
to the true intent and meaning of the act, any person 
makes or causes to be made, or aids, or assists in making 
any such signal, the person so offending is guilty of a 
misdemeanor ; and it is lawful for any person to stop, 
arrest, and detain the person or persons who so offend, 
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and cany or caavey them befoie any one or more of the 
justices of the peace^ residing near the place where the 
offence is committed^ "who, if he see cause, can commit 
the offender to the next county gaol, there to remain 
until liberated in due course of law. In any indictment 
or information, it is not necessary to prove that any 
▼essel or boat was actually on the coast ; and, on con- 
▼iction, the offender either forfeits and pays the penalty 
or forfeiture of £100, or, at the discretion of the court, 
can be sentenced or committed to the common gaol or 
house of correction, to be Icept to hard labour, for any 
term not exceeding one year.' 

Certain offences are declared, by the act, to be felonies, 
and are punishable as such : — as, for instance, three or 
more persons, armed and assembled for the purpose of 
illegally landing or running prohibited or snpuggled 
goods ; maliciously shooting at any vessel or boat be- 
longing to the royal navy, or in the service of the revenue, 
within 100 leagues of any part of the coast of the United 
Kingdom; mdiciously shooting at, or maiming, or 
dangerously wounding, any officer of the army, &c.> 
duly employed for the prevention of smuggling, and on 
fiiU pay, or any officer of customs or excise, or any one 
acting in his aid or assistance, duly employed for the 
prevention of smuggling, in the due execution of his 
office or duty, — for each of these felonies, the party con- 
victed is liable to be transported beyond seas, for the 
period of his natural life, or for any term not less than 
fifteen years, or to be imprisoned for any term not ex- 
ceeding three years.^ And if any person assault, resist, 
or oppose, molest, hinder, or obstruct, by force or vio- 
lence, any of the aforesaid officers or persons, in the due 
execution of his or their office or duty, such person is, 
on conviction, to be transported for seven years, or to 
be imprisoned and kept at hard labour, for any term not 
exceeaing three years, at the discretion of the court 
before whom the ofiender is convicted.' 

It very generally happens, that prosecutions for breach 
of the customs' laws are brought before the justices of 
the peace ; and when any person is convicted before any 
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two or more of them, in any penalty or penalties in- 
curred under the act, except as after mentioned, the 
justices have power, in cases where, upon consideration 
of the circumstances, they deem it expedient so to do, 
and, for a first offence only, to mitigate the penalty or 
penalties, so as the sum to he paid may not he less dian 
one-fourth of the penalty in which he has heen convicted.^ 
And, where a person has heen so committed to prison for 
non-pa3anent of a penalty, less than £100, the gaoler or 
keeper is authorised and required to discharge him at the 
end of six calendar months, from the commencement of 
his imprisonment.' 

When any person, liahle to he detained, and who has 
heen detained, for any offence against the smuggling act, 
or any act relating to the customs, is brought before any 
one or more justices of the peace, they can convict such 
person, either on his own own confession, or upon proof 
thereof, by one or more credible witness or witnesses ; 
and every person so convicted must immediately, upon 
such conviction, pay into the hands of the justices, for 
the use of her Majesty, the penalty of £100, without 
any mitigation whatever, or in default thereof, the jus- 
tices must, by warrant under their hand and seals, com- 
mit the person so convicted, and, making such default, 
to any gaol or prison, there to remain until the penalty 
is paid. And, when any person is convicted of an offence, 
for which the punishment of hard labour is inflicted, the 
justices can commit such person to the next house of 
correction, there to be kept to hard labour, for such time 
as they are authorised to do, by the smuggling act, or 
any odier act or acts relating to the customs.' 

In all cases, where a person has been convicted before 
any two justices of the peace, for any offence, for which 
a penalty is inflicted by the smuggling act, or any other 
act or acts relating to the customs, the justices, if they 
think fit, can order and adjudge, that that person shall, 
in default of paying the penalty, be imprisoned, — for 
the first of these offences, — for a period of not less than 
six, nor more than nine calendar months, — and, if he 
has been before convicted of any such offence, to hard 
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labour, for any period not less than six, nor more than 
twelve months.* 

I have thus shown you, what are the statutory regula- 
tions against smuggling, and the punishments for so 
doing: and I should conceive, that these were quite 
enough to deter you, for the sake of yourself and your 
owners, from being guilty of any such practices, as well 
as to make you use every possible means, to prevent any 
of your crew from being guilty of the same. 

I am, &c. 
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Gentlemen, 

The next subject which requires your attention 
is, the earning of wages by the seamen. The general rule 
is, that freight is the mother of wages ; and, if no freight 
be earned, from a cause not arising from the illegal sict; 
fraud, or misconduct of the master or owners, in inter- 
rupting or destrojdng the voyage, no wages will be due ; 
and, therefore, if the vessel be lost, or the voyage ren- 
dered unproductive by a peril of the sea, the seamen 
must lose their wages,' unless, in cases of wreck or loss, 
where the surviving seamen produce a certificate from the 
master or chief surviving officer, that they had exerted 
themselves to the utmost, to save the ship, cargo, and 
stores, in which case, every surviving seaman, producing 
this certificate, is entitled to his wages up to the peiiod 
of the wreck or loss.' But where the seaman is disabled 
in the course of the voyage, by accident or sickness, he 
is entitled to his full wages ; nor will the master, by im- 
properly discharging a seaman, deprive him of full 
wages, on the prosperous termination of the voyage.' 

If the vessel is seized for a debt of the owners, or for 
having contraband goods on board, or for any other un- 
lawful act o{ the master or owners, the seamen are, not- 
withstanding, entitled to their wages; and where the 
voyage is obliged to be discontinued, in consequence of 
the unseaworthiness of the ship, the seamen are entitled 
to compensation in damages, for the loss of their wages.^ 
Where also a vessel is sent out in ballast, as a seeking 
ship, in the expectation of obtaining a freight, but returns 
home disappointed, the seamen will be entitled to their 
wages, both on the outward and homeward voyages, or 
although the vessel be lost in ballast, and no freight 
whatever earned.* 

In trading voyages, where cargoes aie successively 
taken in and delivered at dififerent ports, and the freight 
for these cargoes is earned by the owners, the sailors are 
entitled to their wages up to the time of the vessel's 

1 Abbot, 638; Holt, S7S. * 2 7 and 8 V., c. 112, § 17. 

3 Robinet «. ship Exeter; 2 Rob. 261. 4 Abbot, 639 ; 3 Kent, Itf . 

6 Lord StoweU, in th« Neptune, 17th February, 1824 ; 1 Hag. 233.. 

32 



374 MANUAL POR SHIPMASTERS. 

arrival at each port of delivery ; and this.claim of the 
seamen for their wages, will not be defeated by a clause 
in the articles, that the wages are not to be paid until 
the vessel's arrival at the last port of discharge, although 
the vessel should be lost in the last part of the divided 
voyage.* 

As every seaman whom you engage is bound, by his 
contract, to do his utmost in the service of the ship to 
which he is engaged, so you and the owners are entitled 
to the whole of their labour and services, whether mates 
or mariners. Their general engagement is, to do all in 
their power for the good of the service in which they are 
engaged, and to exert themselves to the utmost to bring 
the vessel to her destined port, under every difficulty, 
and in every emergency; and, therefore, though yon 
make a promise to your seamen, when the vessel is in 
distress, to give them an additional sum, as compensa- 
tion, over and above their wages, if they would exert 
themselves for the common safety, — such promise is not 
good, and they can recover nothing under it.' If the 
voyage be illegal, or in contravention of any act of parlia- 
ment, or, if the contract has proceeded from a bad cause, 
' — as engaging in the slave trade, — the seamen have no 
claim for wages.* By their engagement, the seamen are 
bound to navigate the vessel, in fair weather and in foul ; 
and should the vessel be shipwrecked, they are bound to 
exert themselves to the utmost, to save as much as 
possible of the ship, cargo, and stores. Should the 
cargo be saved, and part of the freight earned, it is just 
that the seamen should also be entitled to a proportional 
part of their wages. And, if no part of the cargo be 
saved, but, by the laborious exertions of the seamen, 
parts of the wreck of a stranded vessel are saved, more 
than sufficient to pay their wages, they, not having de- 
parted from the wreck until dismissed by the master, are 
entitled to compensation in satisfaction of the wages, 
already earned by past services and perils.* To use the 
emphatic language of a late learned judge,'* a seaman 

6 Juliana, OftHrie, 19th March, 1822; 2 Dod. 604. 

7 Stalk V. Meyrick; 2 Camp. 317. 

8 The VaaguarcU 22nd Nor., 1806; 6 Rob. 20T* 
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has a right to cling to the last plank of his ship^ in satis-p 
faction of his wages^ or part j9f them."^ But the crew are 
not to be considered jas salvors ; and they are not to be 
rewarded for their labours and ' exertions m saving parts 
of the cargo and vessel^ according to the extent of these. 
For their exertions in ])rotectiBg the ship and cargo, 
they are to be oompensated by payment of their wi^es, to 
the extent of which their entire possible service for this 
purpose is pledged f but if, as is tAo often the case> the 
seamen abandon the wreck as hopeless, without any in* 
tention to take possession of it, and save as much as 
they can,-— by doing so, the contract between you and 
them is at an end, and they lose their lien, or privilege, 
or claim, for any wages.^ 

These general principles may enable you to settle 
with your seamen, wherever you may be. . In coasting 
voyages, the wages must be paid within two days *' after 
the termination of the agreement," or at the time when 
the seamen are discharged; and in voyages otherwise 
than coastwise, within three days after the cargo has 
been delivered, or within seven days after the seamen's 
discharge.^ 

By section 7 of the Merchant Seamen's Act, it is 
enacted, that if any seaman quit the ship, after arrival 
at the port of delivery, and before her cargo be discharged, 
without a previous discharge or leave from the master, 
he forefeits one month's pay out of his wages; and, there* 
fore, it may be held to be the intention of the act, to 
make the seamen's engagement continue until the deli* 
very of the cargo, attending which there is often a great 
deal of hazard ; and, until the cargo be actually deli- 
vered, it is, in the strictest manner, the duty of the 
seamen to remain with the vessel.* If, however, a 
seaman is compelled, either during the course of the 
voyage, or before delivery of the cargo, after the ship's 
arrival, to leave the vessel, in consequence of a want of 
sufficient provisions, this will be a sufficient justification, 
and he will be entitled to his wages ; or if, during the 

1 Per Lord Stowell, in the Sydney Gove, 6th May, 1815; 3 Dod, 13b ' 
2 Lord Stowell, in the Neptune, ut sup, 3 3 Kent, 195. 

4 7 and 8 V^ 0.112, 9 11. 
5 MDonald «. Jopling, 5th June,. 1838; 4 M. W. 385. 
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course of the voyage^ you wrongfully discharge a seaman/ 
he will, notwithstanding, be entitled to his full wages 
-upon the prosperous termination of the voyage, imder 
deduction, of course, of any wages he may, in the interim, 
have earned in any other emplo3anent.* 

By the same act, the seamen's wages must be paid, — 
in vessels trading coastwise, or in the home trade, within 
two days after the termination of the agreement, or at 
the time when a seaman is discharged, whichever first 
happens, — and, in vessels trading otherwise than coast- 
wise, or in the home trade, at latest, within three days 
after the cai^ has been delivered, or within seven days 
after the seaman's discharge, whichever first happens.' 
By the Mercantile Marine Act, it is enacted, that no 
seaman who is engaged for a voyage, or an engagement 
to terminate in the United Kingdom, is entitled to sue 
abroad for wages, in any court, or before any justice, 
unless he is discharged in the manner required by the 
General Merchant Seamen's Act, and with the written 
consent of the master, or proves such ill usage on the 
part of the master, or by his authority, as to warrant 
reasonable apprehension of danger to the seaman's life, 
by remaining on board ; but if any seaman, on his re- 
turn to the United Kingdom, proves that the master or 
owner has been guilty of any conduct or default, which, 
but for this section of the statute, would have entitled 
the seaman to sue for wages before the termination of 
the voyage or engagement, — ^he is entitled, in such case, 
to recover, in addition to his wages, such compensation, 
not exceeding £20, as the court or justice hearing the 
case may think reasonable.^ 

In all cases, a seaman is entitled, at the time of his 
discharge, to be paid on account, a sum equal to one- 
fourth part of the balance due to him ; and, ^n case the 
master or owner neglect or refuse to make this payment, 
he forfeits and pays to each such seaman, the amount of 
two days' pay, recoverable as wages, for each day, not ex- 
ceeding ten, during which payment is, without sufficient 
cause, delayed beyond the periods already mentioned.* 

6 Abbot, 620. 7 7 «nd 8 V., c. 112, 4 11. 
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And, by Ihe Mercantile Marine Act, it is enacted, that, 
except in cases in which the seamen expressly require to 
be paid, without waiting for an account, the master must, 
not less than twenty- four hours before paying off or dis- 
charging a seaman, deliver to him, or, if the seaman is 
to be discharged before a shipping master, then to the 
shipping master, a full account, in the form sanctioned 
hy the board, of his wages, and of all the deductions to 
be made therefrom, on any accoont whatever; and no 
such deduction can be allowed, imless a statement there- 
of is so made and delivered, exceptii% <:ases where the 
seamen require to be paid without waitnig for an account, 
and except in respect of any matter happening after the 
delivery of the account, as now mentioned.* 

In addition to the wages, it is enacted by the Mer- 
chant Seamen's Act, that, if, during the voyage, the 
allowance of provisions, which a seaman had agreed to 
receive, be reduced one-third of the quantity, or less, he 
is to receive fourpence per day, and, if the reduction be 
more than one-third, he is to receive eightpence per day, 
during the period these deductions may be made, — and 
this pecuniary allowance is to be paid, ip addition to, and 
to be recoverable, as wages.* But no seaman or appren- 
tice is entitled to any pecuniary allowance, on account 
of any reduction in the quantity of provisions furnished 
to him, during such time as he wilfully, and without suf- 
ficient cause, refuses or neglects to perform his duty, or 
is lawfully under confinement for misconduct, either on 
board or on shore, or during the time that such quantity 
may be reduced, in accordance with any regulation for 
reduction, by way of punishment, contained in the agree- 
ment.' And, by the same section of the Merchant Sea* 
men's Act, it is declared, that every payment of wages 
to a seaman is valid and effectual in law, notwithstanding 
«ny bill of sale or assignment, which may have been made 
of such wages, or of any attachment or incumbrance 
thereon ; and no assignment, or sale of wages, or salvage, 
made prior to the accruing thereof, nor any power of 
attorney expressed to be irrevocable for the receipt of 
.any such wages or salvage, is valid or binding upon the 

1 fi 95. 2 S la. 3 13 and 14 Y., c 93, ) 81. 
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t 

party making the same, and no attachment issued by 
any court, can prevent the payment of wages to the 
seaman/ 

By the Merchant Seamen's Act, upon the discharge of 
a seaman from his ship, or upon payment of the wages 
to him, he must receive from the master, not only his 
register ticket, (so long as such may be in use,) but also 
a certificate of the seaman's service and discharge, in the 
form of schedule E, aimexed to the act, which certificate 
must be signed by the master ; and, if he does not give 
such certificate, he forfeits and pays to such seaman the 
sum of £6J^ And, by the Mercantile Marine Act, all 
seamen of foreign-going ships, discharged in the United 
Kingdom, must be discharged, and receive their wages, 
in the presence of a shipping master,' who can hear and 
decide any question whatever, between the master or 
owner and any of his crew, which both parties agree, in 
writing, to submit to him, and his decision thereon is 
binding on both parties, and, in any legal proceeding in 
the matter, before any court or justice, shall be deemed 
to be conclusive as to the rights of the parties. This 
written submission, though unstamped, signed by the 
parties, with an unstamped certificate, signed by the 
shipping master^ is sufiicient evidence that the same has 
been duly made.' 

Upon the completion before a shipping master, of any 
discharge and settlement, the master or owner and each 
seaman must, respectively, in presence of the shipping 
master, sign a mutual release of all claims in respect of 
the last voyage or engagement, in the form sanctioned by 
the Board of Trade, and the shipping master also signs 
and attests it, and retains and transmits it as directed 
by the act; and this release, so signed and attested, 
operates as a mutual discharge and settlement of all 
demands between the parties thereto, in respect of the 
past voyage or engagement ; and a copy of this release, 
certified under the hand of the shipping master, to be a 
true copy, must be given by him to any person who 
is the party thereto, and who requires the same ; — and 
this copy is receivable in evidence upon any future ques^ 

4 7and8V^c.l]2,SlS> 4 fi 13. fi90. 7 8 97. 



LETTER XXIII. 379 

tion, touching all such claims^ and has all the effect of 
the original of which it purports to be a copy. In cases 
in which discharge and settlement before a shipping 
master are required, no payment, receipt, settlement, or 
discharge otherwise made, can operate or be admitted as 
evidence of the release or satisfaction of any claim ; and, 
upon any payment being made by a master, before a 
shipping master, the shipping master must, if required, 
sign and give to the master, a statement of the whole 
amount so paid; and this statement, as between the 
master and his employer, is received as evidence that he 
has made the payments therein.^ 

Upon any discharge being effected before a shipping 
master, every master must make and sign in duplicate, 
in the form sanctioned by the Board of Trade, a report 
of the conduct, character, and qualifications of the per- 
sons discharged, or can state, in the column left for that 
purpose in the form, that he declines to give any opinion 
thereupon ; and the shipping master retains one copy, 
and transmits the other to the registrar of seamen, or to 
such other person as the board may direct, to be recorded, 
and must, if desired so to do by any seaman, give to 
him, or indorse on his certificate of discharge, a copy of 
so much of this report as concerns him." In any pro- 
ceeding relating to the wages, claims, or discharge of 
any seaman, directed by the act to be carried on before 
a shipping master, he can call upon the owner or his 
agent, or upon the master, or any mate, or other mem- 
ber of the crew, to produce any log-books, papers, or 
other documents, in his possession or power, relating to 
any matter in question in that proceeding, and can call 
before him, and examine aify of these persons, being 
then at or near the place, on any such matter.* 

For the not-observance of these regulations of the 
Mercantile Marine Act, the following penalties and 
punishments are imposed, — (1) in any case in which 
discharge and settlement for wages are directed by the 
act, to be made before a shipping master, the master or 
owner who discharges any seaman, or settles with hini 
for his wages, otherwise than is directed by the act, for 

8 $98. 9 §99. J HOO. 
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each offence^ he is liable to a penalty not exceedmg 
£10; — (2) a master inrho fails to deliver the account, 
as required by section 95, at the time and in the man- 
ner directed by that section, is liable, for each offence, to 
a penalty not exceeding £6; — (3) every owner, agent, 
master, mate, or other member of the crew, who, when 
called upon by the shipping master, does not produce 
any paper or document as before mentioned, if in his 
possession or power, or does not appear and give evidence, 
and does not show some reasonable excuse for his default, 
he is liable, for each offence, to a penalty not exceeding 
£6; — and, (4) every person who makes, or procures to 
be made, or assists in making, any false certificate or re- 
port of the service, qualifications, conduct, or character 
of any seaman, knowing the same to be false, — or who 
fraudulently forges or alters, or procures to be forged or 
altered, or assists in forging or altering, any such certi- 
ficate or report, — or who fraudulently makes use of any 
certificate or report which is forged or altered, or does 
not belong to him, — he, for each offence, is either to be 
guilty of a misdemeanor, or to be liable, summarily, to 
a penalty not exceeding £50, or to imprisonment, not 
exceeding three months, with or without hard labour, as 
the court or justice hearing the case may think fit.' 

The Merchant Seamen's Act enacts, that, if three 
days after the termination of the stipulated service, or 
after a seaman has been discharged, he is desirous of 
proceeding on another voyage, and, in order thereto, or 
for any other sufficient reason, he requires immediate 
payment of any amount of wages, not exceeding £20, 
due to him, he can make application to a justice of the 
peace, who, on satisfactory proof that the seaman would 
be prevented from employment, or incur serious loss, or 
inconvenience by delay, can summon the party or parties 
liable before him, and, if it appear to the satisfaction of 
the justice, that there is no reasonable cause for delay, 
he can order payment to be made forthwith, and, in 
^e&ult of immediate compliance with that order, the 
sum of £5 is forfeited, and must be paid to the seaman, 
in addition to his wages.' 

2 §101. s §14 
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> For pa3niient of their wages^ the seamen have a three- 
fold remedy : — they have a preference over the ship and 
freight ; — a personal claim against you^ as master ; — or 
they have a like personal claim against the owners. In 
proceeding against the ship^ the vessel can he arrested 
at the instance of the seamen, and hrought to a judicial 
sale ; and, in such case, the wages have a preference on 
the price before bottomry bonds, hypothecations, or 
mortgages,* or other claims. The right over the freight 
is, that they have an implied preference over it for their 
wages, so long as it has not been paid ; and, therefore, 
in any action as to payment of that freight, the seamen 
are entitled to a preference for the wages of the voyage ; 
but this is a right which is seldom, if ever, exercised.^ 
The seamen have no lien or preference on the cargo, for 
any wages that may be due them.' 

The most common mode of proceeding to recover 
wages, is by personal action against the master or owner, 
or party or parties liable, although it is to be expected 
that, under the provisions of the Mercantile Marine Act, 
it will be rare such an action will have to be resorted to. 
A summary mode of proceeding is authorised by section 
15 of the Merchant Seamen's Act, where the wages do 
not exceed £20. Any seaman may present a short peti- 
tion upon oath, to a justice of the peace, where, or near 
to the place where, the ship ends her voyage, clears at 
the custom-house, or discharges her cargo ; or where or 
near to the place where the party, or either of the parties, 
upon whom the claim is made, shall be or reside ; and, 
upon that petition, the justice grants warrant for sum- 
moning the master or owner to appear before him, and 
answer the complaint ; — on the appearance of the party 
or parties, or, failing to do so, on aue proof beiag made 
of his or their having been summoned, which is proved, 
of course, by the execution of the officer, the justice can 
examine the parties themselves and their witnesses, upon 
oath, as to the complaint, and the amount of wages that 
may be due, and he can inspect the agreement or articles, 
and make such order for payment of the amount, with 

4 The Biaddona, D*Idra, Fapaghica, 30th April, 1811 ; 1 Dod. 37. The 
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the costs incurred, as may appear to him to be reason- 
able and just Should the amount not be paid within 
two days from the date of that order, the justice can then 
issue a warrant for recorering the amount of wages found 
due, by distress and sale of the goods and moveables of 
the party upon whom the order for payment is made, 
including the costs, charges, and escpenses of the com- 
plaint, and of the distress and levy ; or the justice can 
cause the amount of the wages, costs, chains, and ex- , 
penses, to be levied upon the ship, or tackle and apparel ; 
and, if the ship is not within the jurisdiction of the 
justice, or the levy cannot be made, or should prove 
msufficient^ he can then cause the party upon whom the 
order has been made, to be apprehended and committed 
to gaol, there to remain without bail, until payment of 
the amount of the wages, and of all costs and expenses 
attending the recovery of the same. The award and 
decision of the justice is final and conclusive upon aU* 
parties "J and in any such action, it is not incumbent on 
the seaman to produce the articles of agreement, or cer- 
tified copy thereof, or to give notice for their production ; 
but, if the agreement is not produced and proved, he is 
at liberty to prove the contents and purport thereof, or 
to establish his claim by other evidence, according to the 
.nature of the case; nor by signing these articles, does 
he lose his lien upon the ship, or is he deprived of any 
remedy for the recovery of his wages, to which he would 
otherwise be entitled.^ 

If a seaman dies on board a ship during a voyage, all 
sums then due to him for wages, must, within three 
months after the arrival of the ^ip at any port in Great 
Britain, or Ireland, be paid to the trustees appointed at 
that port, under the Merchant Seamen's Fund Aet, o« 
to the receiver, collector, or other authorised ^gtht of 
the president and governors under that act, forthe use 
of the executor of the seaman so dying ; and, if no claim 
be made by the executor on the trustees, ot^ account of 
these wages, within one year after they have been so 
paid over, then the trustees, to whom the wages have 

7 7 and 8 v., c. 112, §15. 
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been paid« remit the same to the collector or receiver, or 
other authorised agent of the president and governors, 
at the port of London, in such manner, and at such 
lime, as the president and governors may direct, for the 
use of such executor; and, should no claim he made 
by the executor, upon the president and governors, on 
account of such wages, within one year after these have 
been paid over to their collector, receiver, or agent, then 
the president or governors can direct the wages, without 
interest, to be paid over to the widow, or, if there be no 
widow claiming, to the lawful issue respectively, or to 
such other persons as are legally entitled to receive the 
same. At the same time, he must also deposit any 
money, clothes, or effects left by the seaman on board, 
or the proceeds thereof, and transmit a full account of 
these effects, and of the wages, to the president and 
governors; and for every failure, the master forfeits a 
sum not exceeding £50, in addition to being accountable 
for the mariner s clothes, effects, and wages.' In such 
case, also, the master must, on the vessel's return, deli- 
ver up the seaman's register ticket to the president and 
governors, who transmit the same to the registrar ; and 
in case the ticket is retained for more than twenty days 
after the death of the seaman/ ot ten days after the 
vessel's ariival ii) thii king^om^ahould the seaman die 
abroad, the person so retaining is liable to a penalty not 
exceeding £6} 

In like manner, when a seaman dies abroad, elsewhere 
than on board the ship, and leaves money and effects 
not on board the ship, the consul or vice-consul, at or 
nearest to the place, claims and takes charge of all his 
money and effects, or disposes of the effects, if he thinks 
fit'; and, after deducting the expenses, remits the 
balance, with a full account of the money and effects, 
to the president and governors, to be paid over and 
disposed of by them, die same as in the former case. 
And when the seaman so dying, leaves any money, 
clothes, or effects on board his ship, the master must 
deposit the same, or the proceeds thereof, with the pre- 

g 4 and 5 W. 4fh, e. 52 $ 28. 
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sident and governors, to be disposed of by them, in ^ 
same manner^ and under the like penalty^ as in tiie 
other case.' 

Should the ship be sold, transferred, or disposed of, at 
any port out of her Majesty's dominions, the master mos 
pay the wages to which, by the agreement, the seameD 
are entitled ; and, unless where the crew signify their 
consent in writing, in presence of the British consul or 
vice-consul, or, if there be none such, in presence of one 
or more British resident merchants at that port, to com- 
plete the voyage, if continued, the master must, either 
provide them with adequate employment on board some 
other homeward-bound British ship, or furnish the means 
of sending them back to the port at which they had been 
originally shipped, or to some other port in the United 
Kingdom, as may be agreed on ; or provide them with 
a passage home; or deposit with the consul or vice-consul, 
or merchants, a sum of money deemed sufficient to 
defray the expenses of their subsistence and passage. 
Shoidd the master refuse or neglect to do so, these ex- 
penses, when defrayed, are a charge upon the owner, 
except in cases of barratry, and may be recovered against 
him, as money paid to his use. And the master most 
give to each of the «rew, and to each seaman whose ser- 
vices so terminate, his register ticket, and a certificate 
of discharge, in the usual form.' 

By the Mercantile Marine Act, it is enacted, that, in 
every case of illness or injury causing a suspension of 
work, or of death, happening to any seaman or appren- 
tice during the voyage, the master must cause an entry 
thereof, and also, in the case of illness or injury, of the 
nature thereof, and of the medical treatment adopted, and, 
in the case of death, of the cause of death, to be made 
in the official log-book. This entry is to be signed by 
the mate, or if there is no mate, by the carpenter, boat- 
swain, or one of the oldest members of the crew, and by 
the surgeon or medical man on board, if any ; and, in 
case of any seaman or apprentice ceasing to be a mem- 
ber of the crew, otherwise than by death on board, the 
master must immediately cause an ^ntry of the place, 

£ 7 and 8 V., c. 112, {31. 3 { I7. 
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time, manner, and cause of that seaman or apprentice 
ceasing to be a member of the crew, to be made in the 
official log-book, and that entry must be signed in the 
same manner, as now directed.^ 

I now proceed to those cases in which the seamen 
lose their whole wages ; and this loss may occur, either 
where there is no blame attributable to them, or in con- 
sequence of their own misconduct. 

It is the general rule, that if, in the course of the 
voyage, the ship be lost, there is also a loss of wages ; 
but, as already observed, if the vessel be wrecked and 
the crew assist in saving as much of the wreck as will 
pay their wages, they are entitled to payment from the 
proceeds ;^ and if the cargo be saved, and a proportion 
of the freight paid, the seamen are also entitled to a pro- 
portional part of their wages.* When the voyage is an 
outward and homeward voyage, and part of the outward 
freight has been paid or advanced, the seamen will be 
entitled to a corresponding part of their wages, unless 
the articles specify the two as one voyage only ; and 
where this voyage is a trading voyage, consisting of 
several parts successively, for each of which separate 
freight is earned, wages will be due for the parts per- 
fonned, although the vessel be afterwards lost.' And, 
by the Merchant Seamen's Act, in all cases of wreck, or 
loss of the ship, every surviving seaman is entitled to his 
wages, up to the period of the loss or wreck, provided he 
produce a certificate from the master, or chief surviving 
officer, that he had exerted himself to the utmost to save 
the ship, cargo, and stores.^ 

Capture, also, operates as extinguishing the seaman's 
claim for wages; but his claim revives on recapture, pro- 
vided the seaman has not been separated from the vessel, 
and is on board at the time of recapture." But an em- 
bargo has not the same effect ; and, although the ship 
be detained, and the seamen made prisoners of war, 
if they are afterwards liberated, and rejoin their ships, 
the seamen are entitled to their wages, during the whole 

4 fi 87. 5 Abbot, 632; Holt, 271. 6 3 Kent, 192; Abbot, 631. 

7 Abbot, 625 ; 3 Kent, 191. 8 7 and 8 V , c. 112, § 17. 
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time, until arrival at the port of discharge^ and the final 
termination of the voyage there.^ 

Absolute desertion^ or desertion from the ship, with- 
out any just cause for so doing, and without any inten-* 
tiou of returning, or justifiable dismissal of the seamen 
for habitual bad conduct, are the most common causes 
from which a forfeiture of wages arises. 

As to the former, the statute declares, that every 
seaman who deserts the ship, forfeits to the owner, 
all the clothes and effects he may leave on board, and 
all wages and emoluments to which he might otherwise 
be entitled ; and, in case of desertion abroad, the seaman 
forfeits al] wages and emoluments whatever, which may 
be or become due, or may be agreed to be paid to him, 
from or by the owner or master of any oUier ship, in 
which the seaman may have engaged for the voyage back 
to this kingdom. The wages and emoluments so for* 
feited, must, in the first instance, be applied for the reim- 
bursement of the expense occasioned by the desertion, 
to the owner or master ; and the remainder must be paid 
to the Seamen's Hospital Society. It is to be deemed 
desertion, if a seaman is wilfully absent, without per- 
mission, from the ship, at any tmie within twenty-four 
hours immediately preceding the sailing from any port, 
either before the commencement, or during the progress 
of the voyage, or for any period, however short, under 
circumstances plainly showing that it was his intention 
to abandon the same, and not to return ; but, in order 
that this forfeiture may effectually take place, the deser- 
tion must be entered in the log-book at the time> and 
certified by the signatures of die master and mate, or 
one other credible witness. In case of desertion in the 
United Kingdom, the master delivers up the register 
ticket of the deserter to the collector or controUer at 
the port.' And the wages, or parts of wages^ forfeited 
for desertion, under this section, can be recovered by the 
master or by the owner, or his agent, in the same man- 
ner as the seaman might have recovered the same, if 
they had not been forfeited." 
Neglect of duty, disobedience of orders, and habitual 

1 Abbot, 643. a 7 wd 8 V., c. 112, ^9. s 13 and U V., c. 93, § 73. 
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M drunkenness^ will also deprive a seaman of his wages> 
Therefore^ where the seaman ahused the master in gross 

^ terms, and used words of defiance and challenge to him, 

f this misconduct was held a forfeiture of his wages ;^ and 
where a mariner^ for insolent expressions, and acts of a 

■ mutinous tendency, was put in irons, and remained twelve 
dfiys, until the vessel arrived at St. Helena, and did not 

I then, or at any time hefore, retract or apologize for his 
xnishehaviour, and was consequently left in custody 
there, — ^this amounted to a forfeiture of the wages earned 
in the former part of the same voyage.^ But the wages 
will not he forfeited hy occasional acts of intemperance,' 
nor hy occasional incivility of language,^ nor hy the 
seaman ahandoning the ship on an alteration of the voy- 
age, hy the master, at a foreign port,^ nor hy a refusal 
to work on a voyage not specified in the articles of 
agreement.^ 

I next come to the deductions and abatements which 
have to be made from the seaman's wages ; and, of these, 
the first are the deductions for the Merchant Seamen's 
Fund, which you are authorised to deduct and retain 
out of the wages, and which you must, from time to 
time, pay to the collectors and receivers, as directed 
by the act. 

The next deductions from a seaman's wages are those 
forfeitures, which may be incurred under the statute 
regulating merchant seamen. I have already noticed, 
that, when expenses have been incuiTed in compelling a 
seaman to join the ship, and proceed on the voyage, or 
in recovering him when he has deserted or absented him- 
self, these expenses, not exceeding in any case 40s., are 
chargeable against the seaman, and may be abated from 
the wages to grow due to him.' And if, after a seaman 
has signed the articles, and during the time or period for 
which he has agreed to serve, he wilfully, and without 
leave, absent himself from the ship, or otherwise from 

4 Abbot. 5 The Frederick, Hearn, 4th Dec, 1823; 1 Hag. 211. 
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his duty, he, ia all cases^ not of desertion, or not treated 
by the master as such, forfeits to the master or owner, 
out of his wages, the amount of two days' pay, and for 
every twenty 'four hours of such absence, the amount of 
six days' pay, or, in the master's option, the amount of 
the expenses necessarily incurred in hiring a substitute.' 

In case, while belonging to a ship, a seaman, without 
sufficient cause, neglect to perform such of his duty as 
shall reasonably be required of him, by the master or 
other person in command, he is subject to the like for- 
feiture, in respect of every such offence, and of every 
twenty-four hours' continuance thereof.^ Although it is 
only habitual and aggravated drunkenness that will cause 
a forfeiture of the' whole wages, yet, it is plain, that, 
under a reasonable construction of this part of the statute, 
— where a seaman, in consequence of being drunk, is 
rendered incapable of performing his duty, he subjects 
himself to the forfeiture here authorised. 

And if, after the ship's arrival at her port of delivery, 
and before her caigo is discharged, a seaman quit the 
ship, without a previous discharge or leave from the 
master, he forfeits one month's pay out of his wages.* 
Under this enactment in the former statute, it has been 
held, that a seaman absenting hhnself without leave, 
after a ship's arrival at her port of discharge, but before 
delivery of her cargo, subjects himself to this forfeiture 
of a month's pay ; but this absence cannot be treated as 
a desertion in terms of the act, so as to work a forfeiture 
of his whole wages.' 

Where the seaman's wages are contracted to be paid 
by the voyage, or run, or share, and not by the month, 
or any other stated period of time, the amount of forfei- 
tures to be incurred by the seaman, must be ascertained 
as follows: — if the whole time spent on the voyage 
exceed one calendar month, the forfeiture of one month's 
pay under the act, is to be accounted, and taken to be, 
a forfeiture of a sum of money, bearing the same propor- 
tion to the whole wages or share, as a calendar month 
bears to the whole time spent in the voyage ; and a for- 

3 s 7. 4 n>id. 5 n>id. 
6 M'Donald «. JopUng, 6th June, 1838 ; 4 M. W. 285. 
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feiture of six days' pay, or less, is to be accounted, and 
taken to be, a forfeiture of a sum bearing the same pro- 
portion to the whole wages, as the same period of time 
bears to the whole time spent in the voyage ; if the whole 
period of time spent in the voyage does not exceed one 
calendar month, the forfeiture of one month's pay is to 
be accounted, and taken to be, a forfeiture of the whole 
wages contracted for; and, if the whole time spent in the 
voyage, does not exceed the period for which the pay is 
to be forfeited, the forfeiture is to be accounted and taken 
as a forfeiture of the whole wages or shared 

And, by the Mercantile Marine Act, it is enacted, 
that, upon every legal conviction of any member of the 
crew, and upon every infliction of punishment on any 
such member, and upon the commission of every offence 
by any such member, for which it is intended to procure 
pimishment to be inflicted, or to enforce a forfeiture, or 
exact a fine, the master must immediately cause a state- 
ment of the offence, and, in the case of a conviction, or 
of punishment actually inflicted, a statement of such 
conviction or punishment to be entered in the oflScial 
log-book, — that entry to be signed by a mate of the 
ship, or, if there is no mate, by the carpenter, boatswain, 
or one of the oldest members of the crew;* and no 
forfeiture can bp incurred, under the Merchant Seamen's 
Act, unless the fact of the seaman's absence, iiepjlect, or 
refusal, has been duly entered in the ship's log-book, — 
the truth of which entry must, in all cases of dispute, 
be substantiated by the evidence of the mate, or some 
other credible witness.' 

Whenever any act of misconduct is committed, which, 
by the agreement under the Mercantile Marine Act, is 
subject to a fine, — if an entry of the offence is made 
and attested in the ofiicial log-book, in maimer above 
mentioned, and, if the offence is proved to the satisfac- 
tion of the shipping master to whom the fine is to be 
paid, — the appropriate fine must be deducted from the 
wages of the offender, and the master or owner must 
pay over every fine so deducted, as follows, viz. — in the 
case of foreign-going ships, to the shipping master before 

7 M* 8 i 88. 9 W. 
33i 



390 MANUAL FOR SHIPMASTERS. 

whom the crew is discharged ; and^ in the case of home- 
' trade ships^ to the shipping master at or nearest to the 
place at which the crew is dischlu'ged ; and any master 
or owner neglecting or refusing to pay over such fine, is 
. liahle, for each offence, to a penalty not exceeding six 
times the amount of the fine retained hy him. But if, 
hefore the final discharge of the crew in the United 
Kingdom, any such offender enters into any of her 
Majesty's ships, or is discharged ahroad, the ofifence 
must tiken he proved to the satisfaction of the officer in 
command of the ship into which he so enters, or of the 
consular officer, officer of customs, or other person hy 
whose sanction he is so discharged, and the fine must 
thereupon he deducted, and an entiy of tbe deduction 
must then he made in the official log-hook, and signed 
hy such officer or other person ; and on the return of 
the ship to the United Kingdom, such fine must, in the 
case of foreign-going ships, he paid to the shipping 
master hefore whom the crew is discharged, and, in the 
case of home-trade ships, to the shipping master at or 
nearest to the place at which the crew is discharged.^ 

As already remarked, all deductions to he made from 
a seaman's wages, on any account whatever, must he 
deducted in the full account delivered hy you to the 
seaman, or to the shipping master, when discharged 
hefore such; and no such deduction can he allowed, 
unless a statement thereof is so made and delivered, 
except in those cases in which the seamen expressly 
reqmre to he paid without waiting for an account, and 
except in respect of any matter happening after such 
delivery.' 

There are only two other subjects — barratry — and 
responsibility of owners and master — with which I 
shall close these letters. 

I am, &c. 



1 ISandH v., «.93»§79. S i 96. 
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Barratry— meaning of the term— loss from this cause— one of 
the perils insured against— what acts amount to barratry— in- 
stances of— what are not— instances of— against whom barratry 
can be committed— no matter when barratry is committed—- but 
must be during voyage insured — ^punishment of wUfully destroying 
or settmg fire, &c., to ship— exhibiting false signals, &c.— prevent 
ing any person endeavouring to escape — destroying any part of shq> 
— ^turning pirate— running away with ship, &c. — dismissed of master 
—retention of certificate by— complaint against master for doing 
so— what it must state— punishment oi — ^registering vessel of new. 

Gentlemex^ 

Before bringing these letters to a close^ there is 
one subject that requires to be treated of, and that is 
the barratry of the master and mariners. This term 
barratry, you should be aware, means any act committed 
by the master or mariners, for an unlawful or fraudulent 
purpose, or of a criminal or fraudulent nature, or which 
is grossly negligent, contrary to their duty to their 
owners, without the owners' consent or knowledge, and 
done either for the benefit of the master or mariners, or 
to the injury of the owners of the ship.^ A loss arising 
from this cause, is one of the losses for which the 
underwriter is liable to indemnify the owner ; and we 
must, in the first place, see what acts amount to barratry. 
Thus, sailing out of port, without payment of the port 
duties, whereby the goods were forfeited and lost, is 
barratiy;' or, if the master, without proper authority, 
and contrary to the orders of his owner, cruise in quest 
of prizes, this is barratry, though it be done for the 
benefit of his owner ;' or, if he disregard an enibargo ;^ 
or, if he attempt to break a blockade, for which the ship 

1 1 Park, 189; S Arn, 831. £ Knight «. Cambridge; 9 Str. 1174. 
3 Moaa V, Byrom, 6 T. B. 379. 4 Boberteon «« Ewer, 1 T. B. 187> 
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or goods are condemned f or, if he engage in smuggling, 
without the knowledge and consent of his owner;' or, if 
the master deviate from the proper course of the voyage, 
for the purpose of taking in smuggled or contrahand 
goods, on his oym account ;7 or, if he deviate from the 
voyage, on a private and unlawful adventure of his own,^ 
— these are harratry. Or, if the master of a slave ship 
(when that trade was permitted) sail to an enemy's 
settlement on the coast, for the purpose of trading to 
more advantage than he could at a British settlement, 
and, for doing so, is seized hy a British frigate, — this is 
barratry ;' and, where a ship and cargo were barratrously 
taken out of her course by the crew, and the ship and 
part of the cargo sold, and the remainder sent home by 
another vessel; — ^it was held to be a total loss of the 
cargo, from the moment the ship was taken out of her 
course, by the barratrous act of the crew.^ 

But when, in the course of the voyage, the inaster 
loses his reckoning, and when he discovers his situation, 
instead of steering directly for his place of destination, 
bears up to an island out of the course, — this, though a 
deviation, yet, being without any fraudulent intention, 
is not barratry ;' and, if the master merely mistake the 
meaning of his instructions, or the best mode of acting 
for canying them into effect, — this is not barratry.* 
Neither is it barratry, if the master alter the voyage for 
the benefit of the owners, and with their consent, and 
without any criminal intention on the part of the master ;^ 
neither will an error of judgment, on the part of the 
master, be construed into bairatry ; —as, where a vessel 
having sprung a leak, the master took her into port, and 
before any survey was made, he broke up her ceiling 
and end-bows wiUi crowbars, thereby injuring and weak- 
ening her, — it was considered that there was a whole 
ocean between this and barratry .'^ 

5 Goldschmidt «. Whitmore; 3 Taunt. 508. 

6 Blankley v. Winstanley ; 3 T. R. STQ. 

f VaUijo «. Wheeler, 1774 ; Cowp. 143. 8 Robs 9. Hunter $ 4 T. R. 33. 

9 Earl v. Roweroft : 8 East, 1S6. 

1 Dixon V. Read, 85th April, 18tS ; 6 B. A. 697. 

£ Phyn V. Ro. Ex. Ass. Go. ; 7 T. R. 605. 

S Bottomly v. Bovlll, 4tfa Pebrnwr, issO; 6 B* O. SlO. 

4 Btanmia V. Brown; 2 Btra. U73. 5 Todd o. Ritchie ; 1 8tark.2IO. 
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Again^ with respect to the parties against whom acts 
of barratry may be committed, — the general rule is, — 
that barratry can only be committed against the owners, 
and, therefore, not with their consent f and it follows, 
that, if the master be both master and sole owner, he 
cannot commit barratry against himself,^ and it would 
seem, that if one part-owner be master, he cannot commit 
barratry against another part-owner.* A general freighter 
of the vessel is held to be the owner of her for that 
particular voyage ; and, therefore, barratry can be com- 
mitted against him, even though the barratrous act be 
committed with the consent of the actual owners of the 
ship.* 

It is a matter of no moment, whether the loss happen 
during the time of committing the act of barratry, or 
during the course of the fraudulent voyage or deviation, 
or after the vessel has again returned to her regular 
course ;* but, it must happen during the course of the 
voyage insured, and within the time limited in the policy 
— generally twenty-four hours after being moored in 
good safety ; and, therefore, where the master had been 
guilty of smuggling, and the vessel arrived on 1st Sept., 
and lay in safety until the 27th, when she was seized for 
the smuggling, — the underwriters were held not liable 
for the loss.* 

These are the more common instances of barratry ; 
and although none of these are crimes punishable by 
law, yet, the same term is applied to other and more 
heinous acts, — as, wilfully destroying or setting fire to 
the ship, &c., — which, in this country, are severely 
pimishable by statute. 

By one statute, it is enacted, that, " if any person 

shall unlawfully and maliciously damage, otherwise 

than by fire, any ship or vessel, whether in a complete 
" or unfinished state, with intent to destroy the same, or 
" to render the same useless, — every such ofiender shall 
" be guilty of felony ; and, being convicted thereof, shall 
" be liable, at the discretion of the court, to be trans- 

6 8 Mar. 529 ; 2 Arn. 831. 7 Nutt v. Bonrdieu, 1 T. B. 723. 

18 1 Park,a09; 2 Arn. 832. 9 I Park, IgO. 

1 1 Park, 189. 2 Lockyer v, OfSLej, 1786 ; I T. B. 252. 
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*' ported beyond the seas for the term of seven years, 
" and, if a male, to be once, twice, or thrice publicly or 
'* privately whipped, (if the court shall so think fit,) in 
''addition to such punishment."* By a more recent 
statute, it is also enacted, " that, whosoever shall unkw- 
fully and maliciously set fire to, cast away, or in any- 
wise destroy, any ship or vessel, either with intent to 
" murder any person, or whereby the life of any person 
" shall be endangered, shall be guilty of felony, and, 
" being convicted, shall suffer death."* 

By this statute, it is also enacted, *' that, whosoever 
shall unlawfully exhibit any false light or signal, with 
intent to bring any ship or vessel into danger, or shall 
imlawfully and maliciously do anything tending to the 
immediate loss and destruction of any ship or vessel in 
^' distress, shall be guilty of felony, and, being convicted 
" thereof, shall suffer death."* 

It also enacts, that, ** whosoever shall unlawfully and 
maliciously set fire to, or in anywise destroy, any ship 
or vessel, whether the same be complete, or in an un- 
'' finished state, or shall unlawfully and maliciously set 
" fire to, cast away, or in anywise destroy, any ship or 
"vessel, with intent thereby to prejudice any owner or 
'* part-owner of such ship or vessel, or of any goods on 
" board the same, or any person that hath underwritten, 
" or shall underwrite, any policy of insurance upon such 
*' ship or vessel, or on the freight thereof, or upon any 
** goods on board the same, shaH be guilty of felony, and, 
being convicted thereof, shall be liable, at the discre- 
tion of the court, to be transported beyond seas for the 
'' natural life of such offender, or for any term not less 
"than fifteen years, or to be imprisoned for any term 
" not exceeding three years."® 

The same statute also enacts, — *^ that whosoever shall, 
by force, prevent or impede any person endeavouring 
to save his life from any ship or vessel which shall be 
in distress, or wrecked, stranded, or cast on shore, 
(whether he shall have been on board or have quitted 
the same,) shall be guilty of felony, and, being con- 

S 7 and 8 Geo. IV., c. 30, $10. 4 7 Wm. IV. and 1 V., c. 89, $ 4. 
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'' victed thereof, shall be liable, at the discretion of the 
" court, to be transported beyofld seas, for the natural 
^' life of such offender, or for any term not less than fif- 
teen years, or to be iihprisoned for any term not ex- 
ceeding three years."' And also, "that, whosoever 
shall unlawfully and maliciously destroy any part of 
any ship or vessel which shall be in distress, or wrecked, 
" stranded, or cast ashore, or any goods, merchandise, or 
*' articles of any kind, belonging to such ship or vessel, 
" shall be guilty of felony, and, being convicted thereof, 
" shall be liable, at the discretion of the court, to be 
" transported beyond seas, for any term not exceeding 
" fifteen years, nor less than ten years, or to be impri- 
" soned for any term not exceeding three years.*** 

Again, as to the offences of turning pirate, running 
away with the ship or cargo, or making a revolt in the 
ship, an English statute enacted, '' that, if any comman- 
der, or master of any ship, or seaman, or mariner, 
shall, in any place where the admiral hath jurisdiction, 
betray his trust, and turn pirate, enemy, or rebel, and 
piratically and feloniously run away with his or their 
" ship or ships, or any barge, boat, ordnance, ammuni- 
tionj goods, or merchandises, or yield them up vokm- 
tarily to any pirate, or shall bring any seducing mes- 
sages from any pirate, enemy, or rebel, or consult, com- 
bine, or confederate with, or attempt, or endeavour to 
corrupt any commander, master, officer, or mariner to 
yield up, or run away with, any ship, goods, or mer- 
" chandise, or turn pirate, or go over to pirates, — or if 
any person shall lay violent hands on his commander, 
whereby to hinder him from fighting in defence of his 
ship and goods committed to his trust, or shall confine 
his master, or make or endeavour to make a revolt 
in the ship, — he shall be adjudged, deemed, and taken 
to be a pirate, felon, and robber, and, being convicted 
thereof, according to the directions of this act, shall 
have and suffer pains of death, loss of lands, goods, 
and chattels, as pirates, robbers, and felons on the seas 
ought to have and sufier."' And, by a recent statute, 

7 s 7. 8 s 8. 
11 and 19 Wm« IIL, c. 7, § 9, made perpetual by 6 Geo. I., c. 9. 
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it is enacted, " that, persons convicted of any offence, 
"which, by die acts refbrred to in this section, amounts 
" to piracy, shall be liable to be transported for life, or 
, *' for any term not less than fifteen years, or to be im- 
" prisoned for any term not exceeding three years."* 

Having thus detailed to you the punishments of these 
crimes, I will close this letter with a matter which may 
be considered more personal to yourselves. I need not 
)ell you, that the very full and almost unlimited trust 
reposed in a shipmaster is checked by the right which 
bis owners have to dismiss him, when and where they 
please, and without giving any reasons for their doing 
so, — leafing him, should he be improperly dismissed, to 
his remedy, by a claim of damages for their doing so. 
But, although they have this power, the master may 
attempt to defeat it, and to keep possession of the ship, 
by witholding the certificate of registry of the vessel, so 
as a new master cannot be legally appointed. To meet 
this, the registry act has provided a remedy. 

By section 30 of that statute, it is enacted that, in 
case any person who has received, or obtained, by any 
means, or for any piurpose whatever, the certificate of 
registry, whether that person claim to be master or owner, 
shall wilfully detain and refuse to deliver up the same to 
the proper officer of customs, for the purposes of the 
vessel, as occasion may require, or to the person having 
the actual command, possession, and management of the 
vessel, as the ostensible and reputed master or owner, 
either of the latter can make a complaiut on oath, of 
such detainer and refusal, to any justice of the peace 
residing near to the place where such detainer and refusal 
shall be, in Great Britain or Ireland, or to any member 
of the supreme court of justice, or any justice of the 
peace in the islands of Jersey, Guernsey, or Man, or in 
any colony, plantation, island, or territory, belonging to 
her Majesty, in Asia, Africa, or America, or in Malta, 
Gibraltar, or Heligoland, when such detainer and refusal 
is in any of these last-mentioned places; and on this 
complaint being made, the justice or other magistrate, 
by warrant under his hand and seal, causes the person 

1 7 Wm. IV. and l V., c. 88, { 3. 
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complained against to be brought before him to be 
examined^ touching the refusal and detainer.^ But the 
complaint against the master for thus unlawfully detain- 
ing the certificate^ must state the purpose for which the 
certificate is required, and to what officer of the customs 
the master has refused to deliver it.* 

If it appear, on the examination, that the certificate of 
registry is not lost or mislaid, but is wilfully detained, 
the person is to be convicted thereof, and he forfeits and 
pays the sum of £100 ; and, on failure of payment^ he 
is to be committed to the common gaol, there to remain, 
without bail, for such time as the justice or magistrate 
may, in his discretion, deem proper, not being less than 
three, or more than twelve months.^ 

The justice or magistrate certifies the detainer, refu- 
sal, and conviction, to the persons who granted the cer- 
tificate of registry for the vessel, who, on the terms and 
conditions of the law being complied with, can make 
registry of the vessel of new, and grant a certificate of 
registry thereof, conformably to law, certifying on the 
back of the certificate, the ground on which the vessel 
has been registered of new. Or, if the person who has 
detained and refused to deliver up the certificate, or is 
verily believed to have done so, shall have absconded, so 
that the warrant cannot be executed upon him, on proof 
thereof being made to the satisfaction of the commis- 
sioners of customs, they can permit the vessel to be 
registered of new, or otherwise, in their discretion, grant 
a license for the present use of the vessel, in the same 
manner as where the certificate is lost or mislaid.^ 

I am, &c. 



$ 8 and 9 V., c. 89, $ 30. 

S The King v. Walsh, 23rd May, 1834 ; 1 A. fi. 481. 

4 S 30. 5 S 30. 
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BesponsibQitj of owners imd master— of owners, for repairs, &c. 
—general rule-->who liable as owners— responsibility for moner 
borrowed— for contracts in employing vessel — ^limitation of— under 
exceptions in charter-party and bills of lading — further limitation 
of—by statutes — first statute— second statute — exemptions of tie 
—does not apply to small craft— third statute — enactments o^ 
mode of ascertain^ value-^what included — several losses — proceed' 
ings for ascertainmg value of ship, appurtenances, and freight- 
amdaTit to be made— responsibility under pilots' act — masters and 
mariners excepted from two statutes— liability of master for re- 
pairs, &c.— and for contracts of carriage — conclusion. 



Gentlemen, 

I have reserved, until this last letter, the consi- 
deration of an important subject — viz., the responsibilitv 
of the owners and master of the vessel. Let us take, 
first, the responsibility of the owners, which may be 
either for repairs and necessaries, — for money borrowed 
by the master,— or to the shippers of goods. 

It has been already repeatedly mentioned, in the 
course of these letters, that, in a foreign port, and in 
places where the owners do not reside, and have no 
agent, the master is their sole accredited and recognised 
agent, in making necessary repairs, in victualling and 
in fitting out the vessel, and for such repairs or supplies 
as are reasonably fit and proper for the occasion^ the 
owners are liable. The general rule is, '* that whatever 
" is fit and proper for the service on which the vessel is 
" engaged, — whatever the owner of that vessel, as a pru- 
" dent mata, would have ordered, if present at the time, 
" comes widiin the meaning of the term * necessary,' as 
"applied to repairs done, or things provided for the 
" ship, by the order of the master, for which the owners 
" are liable."* 

I Webster f>« Seekerap, E. Tf 1821 ; 4 B. A. 352. 
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This is the common rule^ where the master has heen 
appointed hy the owners^ and there is no question as to 
the legal ownership. But it is not a general rule, that 
those whose names appear on the register, as registered 
owners, are liahle for repairs done, or furnishings sup- 
plied to the vessel, hecause the registered owners may 
have sold their interest in the vessel, although the title 
of the purchaser has not heen completed f or the vessel 
may have heen let under charter-party for a certain 
specified period, with an ohligation on the charterer to 
keep the vessel in repair during that period ;' or ^the 
repairs may have been ordered by a master who has 
been appointed by a stranger to the registered owners.* 
In these and the like cases, the true question is, upon 
whose credit was the work done ? But where there is 
no dispute as to the liability, the owners will not be 
discharged, although the master may have been supplied 
with money to pay for the necessary repairs, furnishings, 
or supplies, if he has not actually paid for them.'^ 

As to the owner's responsibility for money borrowed 
by the master abroad, the general rule is, — that, where 
the master necessarily borrows money to pay for repairs, 
stores, or furnishings, which he cannot otherwise procure 
on the credit of himself, or his owners, or where it is so 
borrowed for the further prosecution of the voyage, the 
owners are liable to the lenders.^ But this must not be 
understood of an indefinite supply of cash, with which 
the master may do as he pleases ; — the lender must see 
that the money lent is warranted by the necessity, which 
the master has authority only to supply,^ and the money 
must be advanced to the master expressly for the use of 
the ship.' But, as this matter has been already fully 
treated in the course of these letters, it need not here 
be resumed. 

The power of the master of a general ship, in employing 
her, has also been already treated of; and the owners 

I TrewheOa v, Eowe, 1809 ; 11 East, 435. 
3 Fraser v. Marshi 1811; 13 East, 839. Beeye o. Dayies, 6th May, 1834; 

1 A. £. 313. 

4 Jennings v. Griffith,' 1885; 1 R. M. 42. 5 Abbot, 135. 

6 Abbot, 139. 7 Rocker v. Basher; I Stark. 87. 

8 Thacker «. Moates; 1 M. M. 79. 
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are bound by all contracts made by the master, in tk 
usual course of that employment.' They are^ theniim, 
responsible to the shippers for their goods, and for the 
acts of the master ; and, should any of the goods be lost 
or damaged, they are liable for the value,' Even where 
Uie master employed a broker, to advertise the vessel 
as a general ship, and the broker advertised her to sill 
with convoy, but this was not complied with, — the owners 
were held liable.' In the cases in which the master can 
enter into a charter-party, in his own name, in a foreign 
port, in the usual course of the vessel's employment, as 
mentioned in a previous letter, — the owners are liable 
to the shippers under that contract.* 

But, under the exceptions in the charter-party and 
the bills of lading, the owners and master are exempted 
from liability in certain cases ; — as, first, from loss by 
an event falling within the meaning of the expression, 
" act of God and the Queen's enemies." The act of 
God comprehends all accidents arising from an inevita- 
ble peril, or from physical causes, as distinguished from 
those arising from the agency of man — such as natural 
accidents, arising from tempests, hurricanes, lightning, 
or earthquakes, or from the plague, or an epidemic con- 
tagion among the crew.^ For these, the master and 
owners are not liable ; but for accidents arising from the 
negligence of man, or which it could have been in the 
power of man to prevent, — the owners are responsible ; 
— as, where a collision happens through negligence, or 
the vessel is nm on a rock or shallow, through unskilfnl 
or negligent navigation, or where an accident is occasioned 
by want of lights during the night, in a place where, by 
the, usage of the navigation, they are required. Id 
order to excuse the master and owners, however, the act 
of God must be the immediate, and not the remote 
cause of the loss or accident.' Secondly, from *' the 
perils and dangers of the seas, and accidents of the 
seas, rivers, and navigation." The meaning of the 
expression, '* perils of die sea,'' &c., is understood to 

Abbot, 124. 1 EUif v. Turner, 1800; 8 T. R. 831. 

S Rlnqnest V. Ditohel^ 1800 ; Abbot, 199. 3 Abbot, IS6. 

4 Abbot, 88S; Holt,4U. 5 Smith «. Shepberd; Abbot, 38S« 
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comprehend all accidents arising from the winds and 
seas, which could not be prevented by the skill and care, 
or by the precaution or foresight of the master or mari- 
ners ; — as, where a vessel strikes on a rock, runs on a 
sandbank, or comes in accidental collision with another 
vessel, and when no blame, fault, or ignorance, unskil- 
fulness, or negligence can be imputed to the master or 
mariners. Thus, where a vessel was run foul of in 
daylight, and not in a storm, by one of two ships, but 
there was no blame or fault attributable to any one, — 
this was held to fall within the meaning of this exception, 
and to have happened by a peril of the sea, so as to 
relieve the owners from liability for the goods.* Robbery 
by pirates, or from a ship at sea, or in a river, is also 
held to /all under this exception ; and so, also, where 
goods are plundered by the inhabitants, on the ship 
being driven on shore.^ The third exception is, " the 
" restraints of rulers and princes," and tiiis is chiefly 
exemplified in the case of an embargo ; but it must ^e 
an actual and operative restraint, not merely an expected 
and contingent one, which will excuse the non-perform- 
ance on the part of the master and owners.^ 

But, by certain statutes, the responsibility of owners 
is further limited ; and these statutes I will now detail 
in their order. 

The first is the 7th Geo. II., c. 15, passed in the year 
1734, which enacts, — first, — that no owner of any ship 
or vessel shall be subject, or liable to answer for, or make 
good to any one or more person or persons, any loss 
or damage by reason of any embezzling, secreting, or 
putting away with, by the master or mariners, or any of 
them, of any gold, silver, diamonds, jewels, precious 
stones, or other goods or merchandise, which are shipped, 
taken in, or put on board any ship or vessel, or for any 
act, matter, or thing, damage, or forfeiture, done, occa- 
sioned, or incurred by the master or mariners, or any of 
them, without the privity and knowledge of the owners, 
further than the value of the vessel, with all her appur- 
tenances, and the full amount of the freight due, or to 

6 Boner «. FUher, 1800 ; 3 Esp. 67, 7 Abbot, 385. 

8 Aitkenwn v. Ritchie t 10 East, 530. 

Mi 
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grow due,, for and during the voyage, wherein such em- 
Dezzlement, secreting^ or making away with, as aforesaid, 
or other malversation of the master or mariners, has been 
made, committed, ox done.' And, if several freighters 
sustain losses, exceeding in whole the value of such ship 
and freight, Uiey are to rec^ve compensation out of the 
same, in proportion of their respective losses.^ This sta* 
• tute only limited the owner's responsibility for the acts 
of their servants ; but the legal responsibility was left 
unaltered, for acts done by persons not belonging to the 
ship. 

By a subsequent statute, the responsibility .of the 
owners was limited to the same extent, by reason of any 
robbery, embezzlement, secreting, or making away with, 
any gold, &c., or any goods or merchandise, shipped on 
board, or fur any act, forfeiture, or damage done or in- 
curred, '' though the master or mariners shall not be in 
*' anywise concerned in, or privy to, such robbeiy, em* 
** bezzlement, secreting, or mdking away with.'*^ The 
same statute also enacts, that no owner shall be subject 
or liable to answer for, or make good to any person or 
persons, any loss or damage which may happen to any 
goods or merchandise shipped, taken in, or put on board 
any ship or vessel, by reason or means of any fire hap- 
penii^ to, or on board of, any such ship or vessel.' It 
has been held, that this section relates (mly to ships 
usually occupied in sea voyages, and not to small crait, 
lighters, and boats, concerned in inland navigation ; and 
that a gabbart or lighter is not a ship or vessel, within 
the meaning of this section ; and, therefore, if goods on 
freight, shipped on board such, are destroyed by fire, 
accidentally, or through negligence of the master, &c., 
the owners are not protected by the statute, but are 
responsible at common law.^ 

The same statute also enacts, that no master, owner 
or owners, of any ship or vessel, are subject or liable to 
answer, or ipake good, to any one or more person or 
persons, any,, loss or damage, that may happen to any 
gold, silver, &c., which may be shipped, taken in, or put 

§ !• ] S 8* « S6 Geo. III., c. 86, § 1. 3 { 9. 

4 Hunter eiiM*Gowaa; lBligh,673. 
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^ on board any such ship or vessel, by reason or means 
M of any robbery, embezzlement, making away with, or 
hi secreting thereof, imless the owner or shipper shall, at 
t the time of shipping the same, insert in his bill of lading, 
R or otherwise declare, in writing, to the master, owner, or 
I owners of the ship or vessel, the true nature, quality, and 
yalue of such gold, silver, &c.^ This aet'Coatains similar 
provisions with the former, as to tb|i talse of the ve»* 
sel and freight being insufficient itbcoinpensate for the 
losses, and as to the recovenr of tfasse/ And, by the last 
statute, the responsibility of owners of vessels is further 
limited. It enacts, that no sole or part-owner or owners 
of any vessel, are subject or liable to answer for, or make 
good, any loss or damage, arising or taking place, bv 
reason of any act, neglect, matter, or thing done, omitted^ 
or occasioned, without the fault or privity of such owner 
or owners, which may happen to any goods, wares, mer- 
chandise, or other things, laden or put on board the same 
ship or vessel, or which may happen to any other ship 
or vessel, or to any goods, &c., being in or on board of 
any other ship or vessel, further than the value of the 
vessel and the freight due, or to grow due, for and during 
the voyage which may be in prosecution, or contracted 
for, during the time of the loss or damage happening.' 

Under this section, it has been held, that the owners 
are not liable, in that character, beybnd the value of the 
ship and freight due, or ta grow due, although the loss 
was occasioned by ihe fault of one of the owners, who 
was also master ; that the value of the ship was to be 
calculated at the time of the loss taking place, and not 
fit the time of the commencement of the voyage ; and 
that in calculating the value of the freight due, or to 
grow due, money actually paid in advance was to be in- 
cluded ; as the words freight, *&c., were meant to com- 
prehend all the freight for the voyage, and that it makes 
no difference whether the freight was paid in advance or 
not' In the value of the vessel, are to be included, the 
fishing stores of a ship employed, in the usual manner, 

5 { s. 

A 53 Geo. nL. c. 159, { 1. 
7 WUion 9. Dickson, 6th Noreinber, 1818 ; 2 B. A. 
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in the Greenland fishery, belonging to the owners f vA 
the chronometer of a whaler.* The freight is to be e!^| 
mated, not as at the commencement of the voyage, 
at the amowit which was, or might have been, enmeil 
by the voyage, had it been completed, and diminidMil 
by jettisons or other losses.^ This clause, limiting die i 
responsibility of the owners to the valae of the sh^, ' 
appurtenances, and freight, applies only to the origiiitl [ 
damages found due, and does not extend to the interest 
and expenses in which the owners may be found liaUe 
to the other party.' 

And the value of the carriage of any goods, &&, 
belonging to the owner or owners of the vessel, and ilso 
the hire due, or to grow due, under or by virtue of any 
contract — except only such hire, as, in the case oft 
ship or vessel hired for time, may not begin to be earned 
undl after the expiry of six calendar months after the 
loss or damage has happened — is to be deemed and 
taken to be, and considered as, freight, within the intent 
and meaning, and for the purposes, of the act, and also 
of the two other acts before mentioned.' 

In case any loss or damage should arise or happen, 
by one or more separate or distinct accident, act, neglect, 
or default, or on more than one occasion, in the course 
or progress of a voyage, or after the end of any voyage, 
and before the commencement of another voyage, — each 
and every such loss or damage is to be paid, compen- 
sated, and satisfied, according to the provisions of the 
act, in such and the same way, and to the same extent, 
as if no other loss or damaffe had happened or arisen 
during the same voyage, or after the end of any voyage, 
and before the commencement of another voyage.^ 

But, if several persons suffer any loss or damage, in 
or to their goods, &c., ship, or otherwise, by any means, 
for which die responsibility of any owner or owners is 
limited by the act, and the value of the vessel, with all 
her appurtenances, and the amount of freight estimated 
as aforesaid, are not sufiicient to make full compensation 

8 Gale o. Lawrie, 26th Janiuury, 1826; 5 B. C. 156. 
y Lungton «. Morton ; 6 Jurist, 910. 
1 Cannan o. liaebum, 1824 ; 1 Bin^ 465. 
2 Dundee^ Hdlmea, 10th Deo., 18S7; 9 Hag. 137. * S S. 493. 
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(at all and every the person suffering loss and damage, 
the person oi: persons Uable to make satisfaction for die 
loss or damage, or any one or more of them, on behalf 
of hunself, and the other owner or owners of the same tos- 
sel, can take proceedings in any court of equity, having 
competent jurisdiction, against all the persons who have 
brought actions of damages, and all other persons who 
may claim to be ^titled to any recompense for the loss 
or damage arising, or happening by the same separate 
and distinct accident, act, neglect, or default, or on the 
same occasion, — ^to ascertain Uie amount of the value of 
the ship or vessel, appurtenances, and freight, and for 
the payment or distnbution thereof, rateably among the 
several persons claiming recompense as aforesaid, in 
proportion to the amount of the several losses or damages 
sustained by them, according to the rules of equity, and 
as the case may require.' 

The person making this application, however, must 
make an affidavit that he is not, directly or indhrectly, 
colluding with any of the other parties, or with any of 
the other owner or owners of the same vessel, or with 
any other person or persons, but that the proceedings 
are adopted for the purpose only of justice, and to obtain 
the benefit of the act; and that the several persons 
named in the application are, as he believes, all the 
persons claiming to be entitled to recompense for losa or 
damage sustained by the same accident, &c., or upon 
the same occasion; — that all these persons do claim 
recompense, and are entitled to proportions of the value 
of the vessel, appurtenances, and freight ; — that no other 
person claims to be entitled to any proportion thereof, 
under the provisions of the act; — that the amount of the 
value of the ship, appurtenances, and freight does not 
exceed a sum to be specified in the affidavit ; — and that 
the several claims made for recompense exceed the 
amount of that value. The party adopting these pro- 
ceedings may apply to the court, and obtain an order, 
for leave to pay into court, the amount of the value of 
the vessel, appivtenances, and freight, as ascertained by 
the affidavit, and must pay the same into court according 

S §7. 
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to order ; or^ in special cases, the court may order security 
to be given for the amount, and, failing such payment 
or security, the application is to stand dismissed.^ 

In passing, it may be necessary to observe, that, under 
the general pilotage act, no owner or master of any ship 
or vessel is answerable for any loss or damage, which 
may happen to any person or persons whomsoever, from, 
or by reason, or means of, any neglect, default, incom- 
petency, or incapacity, of any licensed pilot, acting in 
the chaise of any such ship or vessel, imder or in pur- 
suance of any of the provisions of that act, where and so 
long aa such pilot shall be duly qualified to have the 
charge of such ship or vessel, or where and so long as no 
duly qualified pilot offers to take charge thereof.' But 
I should think that this section of the general pilotage 
act cannot be extended to the case of masters or mates, 
qualified to pilot their own vessels, under the recent 
statute. 

In the statute first before referred to, it is specially 
enacted, that nothing in that act shall extend or be con- 
strued to extend, to impeach, lessen, or discharge any 
remedy against all, or every, or any, the master and 
jnariners of any ship or vessel, for or in respect of any 
embezzlement, secreting, or msiking away with any gold, 
silver, &c., or merchandise shipped or laden on board 
such ship or vessel, or on account of any fraud, abuse, 
or malversation of or in such master and manners, res- 
pectively ; but every person so injured or damaged, can 
pursue and take such remedy for the same, against the 
said master and mariners respectively, as could have 
been done before the making of that act.^ 

And, by the last statute, limiting the responsibility of 
shipowners, it is specially enacted, that ** nothing herein 
" contained shall lessen, or take away, any responsibility 
to which any master or mariners of any ship or vessel 
may now, by law, be liable, notwithstanding such mas- 
ter or mariners, may be an owner, or part-owner, of his 
ship or vessel.^ But, if goods are delivered to a master, 
to be conveyed by his vessel, and he is to receive the 

S 4* 7 6 Geo. ly., c. 125, § 65. 8 7 Geo. H, c. 15, 8 4. 

53 Geo. m., c. ]59| § 4. 
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' fieigbt for his own use, the owners are not liable for 
K the embezzlement of these goods.^ 
> The master is personally liable foi all repairs done> or 
• goods furnished to the vessel^ upon his orders^ to the 
^ persons by whom the repairs are done^ or goods fur- 
I nished^ unless he has taken care^ at the time, to free 
( himself from all personal responsibility.' And, as a 
common carrier, he is also answerable for all contracts 
which he makes for the employment of the ship, and to 
r the shippers of goods, for the goods shipped by them f 
and, it has been held, that the master is answerable for 
the loss of goods, occasioned by a seizure of the ship, for 
a supposed breach of the revenue laws, though, in the 
result, it was found, that there was no cause for condemn 
nation.^ But, in an action against him by shippers, he 
has the same, benefit of the exceptions in the charter- 
party and bill of lading, as the owners haye. 



In closing these letters, I may be permitted to hope, 
that I have brought under your notice almost everything 
necessary for you to know, of your duties as a maste% 
a servant, a steward, and an agent. These duties are 
arduous, and, in many cases, difficult ; — the responsibi- 
lity, which attaches to your situation, is great ; — and, 
being well informed as to these duties, and that responsi- 
bility, must be to you a matter of the last importance. 
But, in all things, and in every situation, your conduct 
ought to be candid and straightforward, ana your inten- 
tions honest and upright ; and, when they are so, you 
may almost always depend upon receiving the approba- 
tion of your owners, and of the underwriters, whatever 
may be the result I would earnestly recommend these 
letters to your attentive and careful perusal ; and I may 
be allowed to flatter myself, that, were the authorities 
there quoted and referred to, more familiar to shipmas- 
ters, and more attentively and industriously followed by 
them, than, in the great majority of cases, they now are, 

1 Boucher «. Lawsoo, Rep, Temp. Hardwicke, 85. S Abbot, 40. 
3 Abbot, 1S4; Holt, 217. 4 Qotlingo. Higgins; 1 Camp. 451. 
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there would be less grounds and fewer causes for com- 

flaint against their conduct and actings than there are^ 
am afraid, at pT68ent> too good reasons for, while, at 
the same time, the master himself could act with more 
knowledge, certaintj, and confidence. 

I am, &c. 



TH£ END. 
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WEIGHT AND VALUE 
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GOLD AND SILVER FOREIGN COINS. 



UNITED STATES OF AMERICA. 

GOLD. 

NiMtional DenonUnaUoru. 



Doable Ea^e of 10 Dollars. 

Eagle of 6 Dollars 

Half Eagle {2i Dollars) .... 



SILYXB. 



Dollar 

Half Dollar 

Quarter Dollar 



FRANCE. 

'New Coin, 

GOLD. 



20 Franc Piece 
40 Do. 



SILYXB (aBGBNT BLANC.) 



5 Franc Piece 

2 Do 

1 Do. 

i, or 50 Centimes 

i, or 25 Centimes 



AUSTRIA AND BOHEMIA. 

GOLD. 



Emperor '« Ducat .. 
Hunearian Ducat .. 

Hall Sovereign 

QuaHer Sovereign 



BILTBB. 



Crown 

HUf Biz-dollar, or Florin 

90 Kreutzers 

10 Do 



dtot, gri. 



11 6 
6 16 
2 19i 



17 10 
8 17* 
4 8i 



4 

8 



3i 

7 



16 1 

6 11 

3 5i 

1 15 

18i 



2 


5i 


2 


5i 


3 


7i 


1 


m 


18 


1 


9 


01 


4 


6i 


2 


Sk 



Ef^. value, 
£ 8. d. 


2 3 9i 
1 1 lOi 
10 lU 







4 3i 
2 11 
1 Of 



15 lOi 

1 11 8i 



4 

17 

9J 

4i 

2i 



5 

9 5i 

14 9 

7 41 



4 U 

2 01 

8i 

4 



35 
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SPAIN. 

GOLD. 

National l>momin€ai<>nt, 

Doabloon of 8 Crowns, 1772 to 1786 

i OrownB 

2 GrownB 

Half-pistol, OP Grown 

Doabloon of 8 Orowns, since 1786 

1 Crowns 

2 Crowns .- 

Half-pistol, or Crown 

SILYEB. 

Piaster, since 1772 

Real of 2, or Peseta, or one-fifth of a Piaster. 
Real of 1, or Half-peseta, or one-tenth of do... 

Beallillo, or one-twentieth of a Piaster 

These three iMt CoIhb baye conrency in the 
Peninwila only. 

PORTUGAL. 

GOLD. 

Lisbonine, or Moidore of 4800 Reis 

Half Do. of 2400 Reis 

Quarter Do. of 1200 Reis 

Portuguese, or Moiadobra of 6400 Reis 

Half Portuguese of 3200 Reis 

Piece of 16 Testons, or 1600 Reis ; 

Do. of 12 Testons, or 1200 Reis 

Do. of 8 Testons, or 800 Reis 

Cruzada of 480 Reis .' 

SILTBB. 

New Cruzadaof 480 Reis 

SWEDEN. 

GOLD. 

Ducat ^ 

Half Do ','.'.'.'.'..'.'. 

Quarter Do »....!!!.*... ..'!.* 

SILTBB. 

Rix-dollar of 48 Shillings, from 1720 to 1802 ... 

Two-thirds of Rix-dollar of 32 Schillings 

One-third, or 16 Schillings 7. 

HAMBURGH. 

GOLD. 

Ducat ad Legem Imperii •. 

New Towh Ihicat 



SILTXB* 

Mark Banco, (imannary) ...... 

16 Sohilling Piece, Convention 
Kix-doUar Specie 



dwt 


. pftt 


17 


9 


8 


W 


4 


8i 


2 


4i 


17 


9 


8 


m 


4 


Si 


2 


41 


17 


8 


3 


18 


1 


21 





m 


6 


22 


8 


11 


1 


17* 





6i 


4 


141 


2 


7i 


.1 


m 


1 


31 





16i 


*9 


1 


2 


6 


1 


2* 





m 


18 


17 


12 


lU 


6 


61 


2 


6* 


2 


5i 


5 


20 


18 


18 



Eng. value. 


£ 


t. 


d. 


3 


6 


7 


1 


13 


3* 


16 


7» 





8 


81 


3 


4 


8 


1 


12 


4 


16 


2 





8 


1 





4 


3t 


0' 


101 








5k 








2* 



16 lU 
13 5* 

6 8f 



1 



1 15 n 
17 m 

8 lU 
6 
4 
2 



4* 
7i 



4 11 



9 3i 

4 7i 

2 3| 

4 6 

3 

16 



9 41 

9 4 

1 6f 

1 2i 

4 7 



/• 
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HOLLAND AND' THE NETHERLANDS. 

eOLB. 

NaMoncd Denominations, 



Ducat 

Byder 

20 Florins, 1808... 

10 Florins 

10 Williams, 1818 



SILTSB. 



Florin 

Escalin(6 Sous) 

Ducaton, or Ryder . 
Ducat, or Rix-dollar. 



dvBt. grs. I Eng. ralue. 

\£ 8. d. 



2 6i 

6 10^ 

9 7J 

4 15i 

4 7* 

6 22 

8 4 

20 22 

18 8 



The Florin is diyided into 20 Sous, and the Sou 
into 5 Cents. 

DENMARK. 

GOLD. 



Ducat, current since 1767 

Ducat specie, 1791 to 1802 

Christian, 1773 

BILTBB. 

Bix-dollar, or Double Crown, of the value of 

96 Danish Schillings of 1776 

Bix-dollar, or Rece of 6 Danish Marks of 1750. 
Danish Mark of 16 Schillings of 1776 



2 
2 
4 



PRUSSIA. 

GOLD. 

Ducat 

Frederick 

Half Do 

BILTXB. 

Bix-dollar, or Thaler of 30 Silbergroschen, 1823 

Piece of 5 Silbergroschen 

Silbergros 

MOGUL (EAST INDIES.) 

GOLD. 



2 

4 
2 

14 
2 



Mohur of Bengal 

Do.of Bombay 

Gold Rupee, Bombay 

Do. of Madras 

Star Pagoda, Madras 

8ILYEB. 

Rupee, Sicca 

Do., Arcott 

Do., Bombay 

Do., Broach 




51 

7 



18 14 

17 6 

4 



5* 

7 

3i 



9 5t 

16 1* 

114 2f 

17 1* 

16 51 

1 8i 

6 

5 5 

4 4 



7 6 
9 4i 
16 7 



4 6 
4 
7* 



9 4 
16 6 
8 3 

2 11* 
5* 
0* 



7 
7 
7 
7 
2 


23 

12 
4i 


1 13 8 
1 10 1 
1 9 2 
1 9 3 
7 6 


7 
7 
7 
7 


12 

9 

11 

10 


2 Oi 
1 Hi 
1 11 
19 
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